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IN THE COURT OF THE SESSIONS JUDGE AT JORHAT. 
        Present:- Smti.S.Begum,

           Sessions Judge,Jorhat.

         CRL.APPEAL NO.41/2011.

(Appeal against the Judgment & order dtd.15.9.11 passed by the Ld.J.M.First 

class, Jorhat, Smti.B. Borthakur, in G.R.case No.663/11 U/S.498(A) of I.P.C.)

 

        Md.Jubar Ali                                          

        S/o.Lt.Adhamon Ali,

        R/o.Badulipukhuri Muslim gaon,

         P.S.Teok,Jorhat. ....Appellant.

                           Vs

             1.     Sima Begum                                                       

         W/o.Md.Jubar Ali,

          R/o.Badulipukhuri Muslim gaon,

          P.S: Teok, Jorhat.

2. State of Assam. ....Respondent.

APPEARANCES :- Smti.Sewali Gogoi Dutta, Advocate for the Appellant.

          Sri M.R.Barooah, P.P for the Respondent.

                                            

Date of Argument         :- 21.9.2012.

Date of Judgment   :- 05.11.12; 19.10.12; 31.10.12.

Judgment delivered on :- 16.11.12.

        JUDGMENT.

1. The  instant  appeal  has  arisen  out  of  an  appeal  memo  filed  U/S.382  of  Cr.P.C  by 

Md.Jubar Ali challenging the impugned Judgment of conviction dtd.15.9.11 passed in 

G.R.case No.663/2011,U/S.498(A)of I.P.C , by  Smti.B. Borthakur,  Ld.J.M.First class, 

Jorhat whereby the Ld.Trial court convicted the accused-appellant U/S.498(A)of I.P.C 

and sentenced him to undergo S.I for 01 year and to pay a fine of Rs.2000/-, in default, 

to undergo S.I for another 20 days.

2. Before dealing with the factual aspect of the matter in the light of the submission made 

by Ld.counsel Mrs.Sewali Gogoi Dutta, for the appellant, I feel it proper to describe the 
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fact which is narrated in the F.I.R lodged by Sima Begum on the strength of which Teok 

P.S.case No.106/11 was registered.

3. Sima Begum, the informant of this case brought allegation in the ejahar that two years 

ago, she got married with one Jubar Ali and leaded conjugal lifewith him and ultimately, 

became pregnant. It is alleged that at the stage of pregnancy on 19.5.11 at around 8 

p.m., her husband Jubar Ali abused  her in filthy language and assaulted her with fist 

and blow and also chased her from the matrimonial home along with her clothes and 

other belongings.

4. On the strength of the ejahar lodged by Sima Begum, the aforementioned Teok P.S case 

was registered U/S.498(A) of  I.P.C and investigation was started,  ultimately,  charge 

sheet was submitted against accused Jubar Ali U/S.498(A)of I.P.C.

5. While the accused/appellant entered into his appearance, charge was framed against him 

U/S.498(A)of I.P.C, read over and explained to him to which he pleaded not guilty and 

claimed to be tried. 

6. To bring home the charge , prosecution examined as many as 8 witnesses including I/O. 

At the conclusion of trial after hearing argument, the Ld.Magistrate awarded the verdict 

of guilt against the accused/appellant and sentenced him as aforementioned.

7. Ld.counsel  for  the  accused-appellant  mainly  challenged  the  Judgment  and  order  of 

conviction on the ground that though there is no independent eye witness examined in 

this  case,  yet  the Ld.Trial  court  convicted the accused-appellant on the basis  of the 

evidence of  the  interested witnesses  who are  the  close relatives  of  the victim.  It  is 

further submitted that though the case U/S.498(A)of I.P.C could not be made out by the 

prosecution yet the Ld.Trial court has convicted the accused-appellant erroneously. It is 

also submitted that actually the informant was married  to one Moina Ali prior to her 

marriage with the accused-appellant  and that  marriage  still  exists  as  she could not 

prove  the  fact  of  TALAAK  (Divorce)  with  said  Moina  Ali.  According  to  the  Ld. 

Counsel for the appellant, the marriage between the informant and Moina Ali being still 

subsisting , no case U/S.498(A) of I.P.C is made out against the accused/appellant as 

there is no relation of husband and wife between the them. It is also submitted that the 

fact  of  cruelty  upon the  informant  as  alleged  also  could  not  be  established  by the 

prosecution  by  examining  any  independent  witness  and  the  Ld.  Trial  court  has 

convicted  the  accused/appellant  only on  surmises  and probabilities  and  as  such  his 

conviction cannot be sustained in law. Ld. P.P , on the other hand, submitted that the Ld. 

Trial court has rightly convicted theaccused/appellant on the basis of cogent and reliable 

witnesses and the Judgment of conviction should not be interfered with by this appellate 

court.

8. On the background of the above argument,  now, let  me  scrutinise the evidence on 

record  for  coming  to  a  decision  whether  the  conviction  recorded  against  the 

accused/appellant by the Ld.Trial court is correct or not.

9. In the instant case, the victim Sima Begum who is examined as P.W.1, divulged how her 
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husband Jubar Ali with whom her NIKAH (MARRIAGE) was performed two years 

ago, started inflicting torture on her after one year of their marriage on being instigated 

by Rubi Begum who is the sister-in-law of her husband. She disclosed that on 19.5.11, 

her  accused-husband  started  beating  her  at  her  advance  stage  of  pregnancy  for  9 

months, subsequent to a phone call came from his sister-in-law Rubi Begum and also 

chased her away from the matrimonial home thereafter. She being driven out from the 

matrimonial home, immediately, she lodged ejahar at Teok PS and Teok P.S brought her 

to Teok F.R.U, for medical treatment and since then she is in her parental home and the 

accused-husband never visited her nor borne any expenses for maintenance of the new 

born baby as well as for herself.

10. The mother of the victim Hazira Begum who is examined as P.W.2 corroborating the 

testimony of the victim disclosed how  the marriage of the victim with accused Juber 

Ali before Kazi was performed and how on the subsequent period, when the couple 

stayed at the house of Muhibul Ali, the uncle of the accused-appellant, the accused ill-

treated the victim-informant and tortured her physically and mentally at the instigation 

of his  sister-in-la.  It  is  testified that  the victim  disclosed about  the cruel  treatment 

meted upon the victim by her husband. According to her , due to unbearable torture, the 

victim had to leave the matrimonial house  and she gave birth to a child at the parental 

house.

11. P.W.3 Moina Ali who is the brother of the informant also testified in the same tune to 

that of the  informant. He disclosed about the performance of the marriage between the 

victim and the accused-appellant and about the conjugal life leaded by the couple first at 

Moran where they stayed happily. It is  disclosed by him that during the stay at the 

house  of  uncle  at  Teok Boloma ,  the  victim complained  him over  phone about  the 

physical torture caused upon her by the accused and his family members. Ultimately, 

unable to bear the torture , the victim left the matrimonial home and complained at the 

Teok P.S. It is also disclosed that the victim reported him about the atrocity meted  upon 

her by the accused in the previous night of her departure from the matrimonial home at 

her pregnant state.

12. P.W.7 Imran Khan who is the maternal uncle of the victim corroborated the fact  of 

performance of NIKAH between the accused and the victim and about the conjugal life 

of the couple first at Moran and thereafter at the house of Muhibul Ali's house who is 

the uncle of the accused-appellant. He also testified about the fact that Sima Begum 

lodged the case at the Teok P.S on 20.5.11 and on the next day while she was in the 

custody of  her  mother  suffered  from labour  pain.  As  per  the  request  of  police,  he 

brought the victim to Teok F.R.U and there she gave birth to a female child on the same 

day. It is disclosed by him that Sima Begum informed him about the atrocities meted 

upon her by the accused-appellant on 19.5.11 at 8 p.m at her pregnant state and also let 

him know that she was driven out from the house on that day and that in the morning, 

she  left  the  matrimonial  home.  It  is  revealed  by  him further  that  the  accused  was 
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produced before police station by Muhibul Ali and though police asked him to visit his 

wife at hospital, the accused-appellant refused to visit his wife. It is also disclosed by 

him that  prior  to  marriage with  the accused,  the  informant-victim got  married  with 

another  person,  but  after  staying  for  some days  with  the  said  person,  the  accused-

appellant forced the first husband of Sima Begum to give TALAAK ( Divorce) to the 

victim-informant.

13. P.W.4 Mallika Begum who is the cousin of the accused-appellant, P.W.5 the brother of 

the accused and P.W.6 sister-in-law of the accused denied happening of any incident on 

19.5.11 and testified that on 20.5.11 at  the pregnant stage,  the P.W.1-victim left  the 

matrimonial home on the pretext of check up and that she also had  taken  Rs.1000/-

from  the accused-appellant.

14. The evidence on record makes it clear that the marriage between the victim i.e., P.W.1 

and the accused-appellant was performed by NIKAH and that on the later part of their 

conjugal life, they stayed at the house of uncle of the accused-appellant at Teok. Though 

the  defence  raised  the  point  that  actually  no  marriagewas  performed  between  the 

accused-appellant and the victim and that her marriage with the former husband Moina 

Ali is still subsisting, it appears from the record that the defence side could not establish 

the plea denying the fact that no TALAAK was given by the former husband Moina Ali 

to Sima Begum.

15. P.W.1  the  victim and  P.W.7  Imram Khan,  the  maternal  uncle  of  the  victim clearly 

testified about the fact that the former husband of the victim gave TALAK to the victim 

prior to the marriage with the accused-appellant. I found no material to disbelieve the 

above testimony of the victim and the P.W.7. The accused-appellant failed to prove the 

fact that the TALAK was not given by the former husband Moina Ali to the victim and 

thus failed to prove the plea taken by them in that regard. 

16. Under the above circumstances and due to cogent and reliable evidence of the victim 

and the uncle of the victim, it appears that the prosecution side has able to establish that 

the first marriage between the victim and her former husband Moina Ali got dissolved 

by TALAK. The victim, P.W.2 Hazira Begum, the mother of the victim, P.W.3 Moina 

Ali, brother of the victim and P.W.7 Imram Khan ,uncle of the victim testified about the 

marriage between the victim and the accused-appellant by performing NIKAH before 

KAJI  and  regarding  leading  conjugal  life   by  the  accused  with  the  victim.  While 

question  was  put  to  the  accused  during  statement  recorded  U/S.313  of  Cr.P.C,  he 

admitted about the Nikah with the victim.

17. In view of the above facts and circumstances, it can safely be held that the prosecution 

has well established the fact that the accused is the husband of the victim with whom 

valid marriage was performed.

18. Now, coming to the allegation of cruelty meted upon by the victim, P.W.1, it appears 

that all the prosecution witnesses , except the relatives of the accused, i.e., P.W.4, P.W.5 

and P.W.6 in a cogent and reliable way testified about the physical and mental torture 
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caused upon the victim by the accused during the period of staying at the maternal uncle 

Muhibul Ali's house at Teok. The victim vividly described about the atrocities caused 

upon her by the accused at the instigation of his sister-in-law Rubi Begum and also 

described about the last physical and mental atrocities created upon the victim by the 

accused-appellant in  the night of 19.5.11,  at the stage of 9 months pregnancy. She was 

chased  by  the  accused-appellant  from the  matrimonial  home  at  9  months  pregnant 

stage . This fact was established by the testimony of the P.W.7 who is the maternal uncle 

of the victim and also by the testimony of the I/O who clearly stated that on 21.5.11 

while the victim came to lodge the ejahar complaining about the torture meted upon her 

by  the  accused-appellant  and  she  was  accordingly  sent  to  Teok  F.R.U  for  medical 

examination,   she gave birth to a child.  Nothing is found in record why a pregnant 

woman at the stage of pregnancy would leave the matrimonial home alone without any 

reason.  The  fact  that  she had to  reach the police station,  at  such advance stage of 

pregnancy brings credibility to her  testimony. Actually she had faced unbearable torture 

from the side of the   accused-appellant  as a result of which she was compelled to file 

ejahar at police station  at her advance  pregnancy stage. Nothing is found as to why the 

victim would falsely implcate the accused-appellant so as to ruin her own marital life. 

No explanation can be given by the defence side in this regard. The testimony of the 

victim  shows  that  her  evidence  bears  truth  because  if  she  would  have  wanted  to 

implicate the accused-appellant falsely, then she would have been brought allegation 

against the accused-appellant regarding torture since the begining of the marriage. But 

she has spoken the truth and disclosed that at the initial stage, when they stayed first at 

Moran, their matrimonial life was happy. She has brought complaint about the torture 

only during the period of their stay at the maternal uncle's house of Teok, after one year 

from her marriage. 

19. Close to the heal of the testimony of the victim, the mother of the victim P.W.2, brother 

of the victim P.W.3 and the maternal uncle of the victim P.W.7 disclosed about  the 

complaint made before them by the victim about the physical and mental torture caused 

upon her by the accused-appellant and they also further corroborated the fact relating to 

the torture meted upon  the victim on 19.5.11 by accused  for which the victim had to 

leave the matrimonial house. Though they are the relatives of the victim, but it does not 

mean that they would bring false allegation against the accused-appellant. Being the 

nearest relative of the victim, it cannot be expected that they would  ruine the marital 

life  of  the  victim by bringing   false  allegation  against  the  accused-appellant.  Their 

evidence bear  truth. The defence could not dislodge the evidence of the close relatives 

of the victim as well as the testimony of the victim. The other witnesses, i.e., P.W.4, 

P.W.5 and P.W.6 are the relatives of the accused and it is quite natural that they would 

not depose against the accused as being the close relative they would definitely try to 

shield him or save him from being punished. The evidence of these three witnesses 

cannot be negate the reliable  trustworthy version of the victim and the other witnesses. 
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The  prosecution  has  well  established  the  case  against  the  accused  -appellant 

U/S.498(A)of I.P.C and the conviction recorded by the Ld.Trial court does not require 

any interference.

20. In the instant case, however, at the stage of appeal, the informant filed an affidavit on 

21.9.12 disclosing the fact  that  since last  8-9 months,  she and her accused husband 

Jubar Ali has been leading peaceful conjugal life and she has no objection if the accused 

is acquitted from the case.

21. The provision of Sec.498(A)of I.P.C as has been brought,  has a social registration for 

the purpose of protection and well being of woman. Under such circumstances, if the 

woman  is  found  living  peacefully  with  her  husband  after  awarding  conviction  , 

considering the future well being of the woman and for protection of peaceful family 

life, I feel it proper to deal with the accused-appellant leniently so that their family life 

is not disturbed.

22. In this case, the Ld. Trial court sentenced the accused-appellant with imprisonment for 1 

year and also directed him to pay a fine of Rs.2000/-, in default, further imprisonment 

for 20 days. Earlier this accused-appellant, during the period of investigation, was in 

detention since 22.5.11 till 08.06.2011. Sending him to jail, may destroy the peaceful 

matrimonial life of the accused-appellant and the victim and the accused-appellant ends 

of justice demands that all possible effort can be taken for re-union and peaceful living 

of the married couple.

23. Considering all  the  above facts  and  circumstances,  for  the ends  of  justice,  I  feel  it 

proper that sentence of imprisonment and fine imposed upon the accused-appellant by 

the Ld.Trial court should be reduced to the period of detention already undergone by 

him.

24. With the above direction, the appeal is partly allowed.

25. Return back the L.C.R along with a copy of Judgment to the Ld. Court below with 

immediate effect.

Given under my hand and seal of this court on this 16th November,2012.

Dictated & corrected by me -

 (Smti.S. Begum)

Sessions Judge,Jorhat.    SESSIONS JUDGE

                                                                                                      JORHAT.

            Transcribed & typed by-

Nirju R. Gogoi, Stenographer.


