
1 
 

IN THE COURT OF THE DISTRICT  JUDGE AT JORHAT. 

 

Present : Mrs. Selina Begum, 

    District Judge, Jorhat. 

 

JUDGMENT IN TITLE APPEAL NO.7  OF 2010  

Sri Hamen  Boruah                   ……………    Appellant  

Versus, 

Sri  Debojit Boruah and 3 others             ……….      Respondents, 

APPEARANCE: 

For the Appellants  – Sri Dhiren Borah, Advocate. 

For the Respondents  – Sri A. K. Sarma,  Advocate. 

   Sri Anjan Phukan, Advocate. 

             Sri Powal Hazarika, Advocate.   

Date of Argument:   17-7-2012 

Date of Judgment:    02-08-2012, 07-08-2012, 30-8-2012 

Judgment delivered on:  04-09-2012 

JUDGMENT. 

1] The appellant Sri Hemen Boruah has filed the instant appeal on 

being aggrieved by the judgment and decree dated 14-06.2010 

passed by learned Civil Judge, Jorhat, in connection with Title Suit 

No.33/08. The learned trial court partly decreed the suit in favour of 

the appellant.   

2]  The plaintiff filed T.S.33/08,against Hemen Boruah showing 

him as main defendant and other proforma defendants namely 

Pabitra Boruah, Dhurba Pd. Boruah, Nirmal Boruah. The plaintiff of 

T.S. 33/08 Debojit Boruah claimed that the schedule A land of the 

plaint which originally belonged to Durlov Ch. Boruah who happened 

to be the father of both plaintiff and the defendants devolved upon 

the plaintiff and defendants after the death of Durlov Ch. Boruah and 

each of them are co-sharer in respect of 1/5th equal undefined 

portion of the said land as well as the house of the schedule A. 
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However, plaintiff claimed that he was in possession of the dwelling 

house standing over the said plot of land prior to the death of Durlov 

Ch. Boruah. It is averred that though there was no any partition 

between the plaintiff and the defendants and though there was no 

any partition effected by any competent authority, yet the defendant 

No.1 Hemen Boruah suddenly on 20.7.2008 demarcated a portion of 

land measuring 2 K 10L out of the Schedule A land which is described 

in Schedule B of the plaint[suit land] and tried to construct a house 

over the said land. As the act of defendant No.1 is highly illegal as 

there was no partition of any kind over the Schedule A land hence, 

the plaintiff filed the instant suit for declaring the occupation of the 

suit land by defendant No.1 as illegal and void in absence of any 

specific partition of the schedule A land and for permanent and 

mandatory injunction. 

3] Defendant No.1 and proforma defendant No.4 filed W/S. The 

other proforma defendants No.2 and 3 did not file any W/S and case 

proceeded exparte against them. Defendant No.1 claimed that as per 

the family partition which took place on 18.3.2000 he came into 

possession of the schedule B land of the plaint by planting various 

plants over the suit land. His further claim is that he has every right 

to construct a residential house in the Schedule B land which is 

coming to his possession after family  partition and which is 1/5th 

share of the schedule A land. The defendant No.1 also submitted that 

the suit is bad for non joinder of all the legal heirs of Lt. Durlov Ch. 

Boruah and there is no cause of action for the suit. The defendant 

prayed for dismissal of the suit with costs. He also claimed that over 

and above plaintiff and defendant the deceased Durlov Ch. Boruah 

left 3 daughters. Defendant No.4 Nirmal Ch. Boruah submitted in his 

W/S in the same way to that of defendant No.1. His further claim is 

that he also has a residential house over the 1/5th share of the 
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schedule A land and the same was completed in the year 2003 and 

he started to reside in the said house from 2003. 

4] Upon the pleadings of the parties the following issues are 

framed in Title suit No.38/2008.  

1] Whether there is cause of action for the suit? 

 2] Whether late Durlov Ch.Boruah had left behind other heirs 

besides his five sons? 

 3] Whether the properties of late Durlov Ch. Baruah have 

been amicably partitioned between his five sons? 

 4] Whether the plaintiff is entitled to a decree as prayed for?  

5] To establish the claim of the plaintiff the plaintiff examined as 

many as three witnesses including himself and exhibited one 

document. The defendant side adduced no evidence. The learned 

Civil Judge after going through the evidence on record and after 

hearing the argument at the completion of trial partly decreed the 

suit in favour of the plaintiff.  

6] Title Appeal No.7/10 was preferred by the defendant Hemen 

Boruah of T.S. 33/08 as the learned trial Court after conclusion of the 

said T.S.33/08 partly decreed the suit in favour of the plaintiff Debojit 

Boruah. The judgment and decree passed in T.S.33/08 is mainly 

challenged by the appellant mainly on the ground that the learned 

trial court without appreciating the evidence on record in its proper 

perspective and violating the judicial discipline passed the impugned 

judgment and order and erroneously decreed the suit partly in favour 

of the plaintiff. The decision of learned trial Court in issue no.3 is 

challenged strenuously.  It is submitted that the learned trial court 

has wrongly came to the conclusion that there was no family 
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partition regarding the schedule land and that all the three sisters of 

the appellant are equally entitled to for the Schedule A land with the 

plaintiff and defendants though there is nothing on record to show 

that the three sisters ever made any claim in respect of their share 

over the Schedule A land. 

7] The judgment and decree is also challenged on the ground that 

the suit is bad for non joinder of necessary parties, i.e., three married 

sisters of the appellant. According to the learned counsel for the 

appellant the suit ought to be decided in presence of all the legal 

representatives of Late Durlov Ch. Boruah and the learned trial court 

committed grave error by partly decreeing the suit in absence of 

three sisters of the appellant and the respondent. Apart from this, it 

is also argued that the learned trial court ought to have dismissed the 

suit because of non seeking further relief then mere a declaration. 

Learned counsel for the respondent on the other hand, argued 

supporting the judgment and decree passed by the learned trial 

court.  

8] On the back drop of the foregoing argument now let me 

decide whether learned Civil Judge rightly decided the respective 

issues or not. In the present suit both the parties conceded the fact 

that the property mentioned in Schedule A of the plaints belong to 

their deceased father Durlov Ch. Boruah and that Hemen Boruah, 

Pobitra Boruah, Dhurbo Boruah, Nirmol Boruah, Debojit boruah, 

Mridula Boruah Dutta, Ajanta Kakoti and Rani Boruah Hazarika are 

the heirs of said Durlov Ch. Boruah. After the death of Durlov Ch. 

Boruah all the above mentioned legal heirs of Durlov Ch. Boruah are 

entitled to 1/8th share each of the Schedule A land as per the 

provision of Hindu Law. The learned trial court has correctly decided 

issue No.2. 
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9]  In this suit the matter relating to family partition and alleged 

family partition happened on 18.3.2000 was taken as issue.  

Regarding the said family partition alleged to be happened on 

18.3.2000 by the defendant No.1 and his claim that Schedule B land 

came to his possession after family partition  no documents could be 

submitted by Hemen Boruah.  

10] Hemen Boruah, the defendant No.1, however claimed that 

after death of his father on 18.3.2000 as per family partition of the 

schedule A land the Schedule B land fell into his share and since than 

he is occupying the said land by planting various plants. 

11] In Title Suit No.33/08 PW1 Debojit Boruah clearly revealed that 

there was no family partition held regarding the schedule A land and 

that the defendant No.1 Hemen Boruah never occupied and 

possessed any specific land as mentioned in schedule B land of the 

plaint as claimed. According to him suddenly on 20.7.2008 the 

defendant Hemen Boruah came to the suit land mentioned in 

Schedule B and encroached the schedule B land by demarcating the 

said land and heaped house construction materials thereon. The 

above evidence of PW1 Debojit Boruah could not be dislodged by the 

defendant in any way. PW2 Ronendranath Boruah who is the uncle  

of plaintiffs and defendants clearly revealed that no family partition 

took place in between the partires and that there was no 

demarcation of any share. He also revealed that the defendant 

Hemen Boruah in the month of July, 2008 encroached the suit land 

and started construction of a house over the said land. Inspite of 

thorough cross examination his evidence could not be shaked by the 

defendants in any way.  
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12] It is established by the plaintiff Debojit Boruah by examining 

himself and his uncle PW2 that no family partition was held between 

the parties and that Hemen Boruah came into his occupation of the 

suit land mentioned in Schedule B only on July, 2008. The learned 

trial court has correctly decided issue No 3 which is related to alleged 

family partition dated 18.3.2000 in negative. 

13]   Though it is agitated that the suit is bad for non joinder of the 

3 sisters of defendants who are also the heirs of Durlov Ch. Boruah 

yet as the suit is not filed for declaring the title of the plaintiff but for 

declaration of   defendant No.1’s occupation over specific plot over 

suit land as illegal without partition and for injunction so I do not find 

anything that the suit is bad for non joinder of the daughters of Late 

Durlov Ch. Boruah. 

14]      The learned trial court while deciding issue No.1 an 4 held that 

plaintiff is entitled for part decree as prayed as co sharer of the 

property cannot claim any type of injunction over an un-partitioned 

land left by his father. The learned trial court held in deciding issue 

No.3 that the occupation of schedule land by demarcating is illegal as 

there is no partition effected regarding the schedule A land which is 

the joint property of all the plaintiffs, defendants and their 3 sisters.  

15]     The prayer of plaintiff was for declaring occupation of the suit 

land by defendant No.1 as illegal and void in absence of any specific 

partition of the undefined shares of all the parties of this suit in 

schedule A land. He also prayed for giving permanent, temporary and 

mandatory injunction. However, defendant No.1 claimed exclusive 

right, title, interest over the schedule B land on the ground that there 

was family partition and schedule B land came into his portion. It is 

already established that Schedule A property is joint property of the 

plaintiffs and defendant and their three sisters and that no family 
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partition was effected. In the joint property all the co owners have 

equal right over every inch of the property but nobody can claim 

exclusive right over any specific portion.  The act of the defendant 

No1 by claiming exclusive right of Schedule B land and in 

demarcating the Schedule B land and his act of trying to raise 

construction on it is illegal. However, unless partition is effected A 

co-owner cannot be injuncted from enjoying every inch of the joint 

property. 

16]     On the basis of foregoing discussion I have come to the 

conclusion that the learned trial court has rightly decreed the suit 

partly. I find nothing to interfere with it. 

17]     Appeal is dismissed on contest without cost. 

    Send back the Lower Court’s record along with a copy of this 

judgment.      

           GIVEN under my hand and seal of this court on this the 

04th day of September, 2012. 

Dictated & corrected by:-                                     District Judge, Jorhat. 

District Judge, Jorhat.                                         

Transcribed & typed by: 

Sri Lalit Hazarika, 

Stenographer, 


