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Form No. (J) 2 

HEADING OF JUDGMENT IN ORIGINAL SUIT 

District: Jorhat 

IN THE COURT OF THE MUNSIFF NO.1, JORHAT 

Present: Shri Jaspal Singh, AJS. 

Tuesday, the 22nd day of May, 2012. 

Title Suit No. 99 of 2006 

Sri Ajit Ghosh……………………………….…………………………..Plaintiff 

versus 

1. Smt. Mandira Das…………………….……………………….Defendant 

 

2. Sri Anil Ghosh 

3. Sri Amrit Ghosh 

4. Smt. Tari Ghosh 

5. Smt. Dulali Rani Ghosh………..………….Proforma Defendants 

(Case proceeded ex parte as against the proforma defendants) 

 

This suit coming on for final hearing on 21.12.2009, 9.3.2010, 

10.6.2010, 23.6.2010, 24.2.2011, 17.3.2011 and 25.4.2012 in 

presence of:– 

 

Advocate for the Plaintiff: Shri Bipin Ch. Dolakasharia 

Advocate for the Defendant: Shri Rabin Bora 

 

And having stood for consideration to this day, the Court delivered 

the following judgment:-- 

J U D G M E N T 

Plaintiff’s case 

1. The plaintiff is one of the sons of Late Amulya Ghosh. Late 

Amulya Ghosh had, during his lifetime, purchased 10 Lochas of 
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land by the side of the New Vill Road, Block No.6 of Jorhat Town, 

morefully described in Schedule A to the plaint – 5 Lochas of land 

covered by Dag No.1915 (old) 1855 (new) of P.P. No.986/622 (old) 

358 (new) from Hemendra Prasad Baruah and others, and 5 

Lochas of land covered by Dag No.1856 of P.P. No.358 from Smt. 

Bhagyamoni Sahu. Both the plots of land are adjacent to each 

other. Late Amulya Ghosh was carrying on his business in two 

shop-rooms on the front and living with his family in his 

residential house on the back side. He left for Siliguri in the year 

1971, where he settled with his family till his death on 13.8.1986, 

leaving the property of Jorhat under the care and custody of one 

Sri Haradhan Dhar, who was related to him. It appears from the 

documents filed by the plaintiff in this case that on 12.6.1990 Sri 

Anil Kr. Ghosh and Sri Asit Kr. Ghosh, both sons of late Amulya 

Ghosh, and Smt. Manu Ghosh, widow of Late Amulya Ghosh, all of 

whom had inherited and become the owners of certain properties 

in Siliguri and the said 10 Lochas of homestead land in Jorhat vide 

a Deed of Partition dated 4.5.1990, had executed a General Power 

of Attorney in favour of the plaintiff to do the acts specified therein 

in respect of the said properties. Both the said shop-rooms on the 

front were given on monthly rent to tenants. Sri Haradhan Dhar 

used to collect rent from the tenants. Later, on 18.3.2002, the 

plaintiff, vide a General Power of Attorney, constituted Sri 

Haradhan Dhar as his attorney to do the acts specified therein on 

his behalf in respect of the properties in Jorhat, that is, said 10 

Lochas of homestead land in Jorhat. 

2. The subject-matter of this suit is land measuring 2½ Lochas 

on which the said two shop rooms are standing, and the same is 

morefully described in Schedule B to the plaint. The Municipality 

Holding numbers of the said two rooms are 139. On 10.5.2006, the 

plaintiff came to know from the Municipal Board that the 

defendant no.1 had applied for transfer of Holding No.139 to her 
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name on the strength of a registered Sale Deed No.608 dated 

20.4.2006. The plaintiff obtained a certified copy of the alleged 

Sale Deed from the office of the Sub-Registrar, Jorhat. Thereafter, 

the plaintiff submitted a petition before the Circle Officer, Jorhat 

East Circle, for cancellation of the name of the defendant no.1 from 

the records of Jamabandi as the alleged Sale Deed was a 

fraudulent one and requested the Circle Officer to enquire into the 

matter as to how such an illegal work was made possible. But the 

Circle Officer paid no heed to his request. The plaintiff has 

instituted this suit inter alia seeking cancellation of the Sale Deed 

No.608 dated 20.4.2006. 

Defendant’s Case 

3. In her written statement, besides averring that there is no 

cause of action for this suit, the suit is not properly valued in terms 

of payment of court fee and the suit is bad for non-joinder of 

necessary parties, the defendant no.1 has alleged inter alia that Sri 

Haradhan Dhar, the attorney of the plaintiff, has no right to file 

this suit as because the authenticity of the General Power of 

Attorney is doubtful. She has also averred that she purchased the 

land by registered Sale Deed No.608 dated 20.4.2006 after 

verification of certified copy of Jamabandi of P.P. No.358, 

identification of the Seller from Ward Commissioner, and took 

possession of land and house. After registration of Sale Deed, she 

submitted petition to the Circle Officer, Jorhat, for mutation of her 

name in the Record of Rights. After due enquiry, the Circle Officer 

mutated her name in the Record of Rights. The defendant no.1 has 

also alleged that on 25.6.2006 the so-called attorney Sri Haradhan 

Dhar along with Nabin Ghosh and Sidhartha Ghosh (Basu) 

trespassed into her house (suit house) and dispossessed her 

therefrom. She filed a Misc. Case No.114/2005 under Section 145, 

Cr.P.C., and the Executive Magistrate passed attachment order 



4 
 

dated 7.8.2006. Since 7.8.2006, the suit property is under order of 

attachment. The defendant no.1 has prayed for dismissal of this 

suit. 

ISSUES 

4. On the basis of the respective pleadings of both the sides, the 

following issues were framed in this suit by my learned 

predecessor: 

Issue No.1: Whether there is cause of action for the suit? 

Issue No.2: Whether the suit is properly valued? 

Issue No.3: Whether the suit is bad for non-joinder of necessary 

parties? 

Issue No.4: Whether the plaintiff has any right to appoint the 

power of attorney holder? 

Issue No.5: Whether the Sale Deed under registration No.608 

dated 20.4.2006 is void, illegal? 

Issue No.6: Whether the Sale Deed under registration No.608 

dated 20.4.2006 is liable to be cancelled? 

Issue No.7: Whether the plaintiff is entitled to get a decree of 

permanent injunction as prayed for? 

Issue No.8: To what other relief/reliefs are the parties entitled? 

DISCUSSION, DECISION AND REASONS THEREFOR 

5. The plaintiff has examined as many as four witnesses in 

support of his case. The defendant, on the other hand, has 

examined only herself in support of her case. I have gone through 

the pleadings of the parties and the evidence tendered on record, 

and have perused the relevant documents and also considered the 

submissions made by the learned advocates. 
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Decision on Issue No.1 with reasons 

6. The contention of the plaintiff in this suit is that the Sale-

Deed No.608 dated 20.4.2006 vide which the plaintiff had 

allegedly sold the suit land to the defendant is fraudulent, void and 

inoperative, and is liable to be cancelled, as because he had not 

executed the same.  On the other hand, the contention of the 

defendant is that the Sale Deed in question is valid as because it 

was duly executed by the plaintiff and was registered as per law. 

The above facts averred by the parties in their respective pleadings 

unerringly go to show that there is cause of action for this suit. The 

issue is, accordingly, decided in the affirmative and in favour of the 

plaintiff. 

Decision on Issue No.2 with reasons 

7. The defendant has stated in his written statement that the 

suit has not been properly valued and no proper and requisite 

court fee has been paid for the relief sought for in respect of the 

subject-matter of the suit.  In his written argument, the defendant 

has stated that the court fee should have been ad valorem on the 

valuation shown in the Sale Deed No.608, whereas the plaintiff 

has paid the court fee of only Rs.125/- being five times the land 

revenue. It may be stated here that on 27.4.2012 the plaintiff had 

filed a petition No.934/12 before this Court with a prayer for 

allowing him to make good the deficit court-fee as, according to 

him, court fee ad valorem on the valuation of the Sale Deed in 

question, that is Rs.2442.85, should have been paid by him instead 

of Rs.125/-. The petition was disposed of with an observation that 

the matter would be decided in the judgment as there is an issue 

pertaining to the propriety of valuation of this suit. 

8. The substantive relief sought for in this suit is for declaration 

that the Sale Deed No.608 is illegal, void and inoperative, and for 
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cancellation thereof.  The valuation of the said Sale Deed is 

Rs.60,000/-, being the value of 2½ Lochas of the suit land. As the 

paid consideration of the suit land as per the said Sale Deed was 

Rs.60,000/-, ad valorem court fee of Rs.2442.85 should have 

been paid by the plaintiff in this suit. But the plaintiff has paid the 

court fee of only Rs.125/- being five times the land revenue. 

Therefore, the deficiency in the court fee in this suit is Rs.2317.85.  

The instant issue is, accordingly, decided in the affirmative and 

against the plaintiff.  

Decision on Issue No.4 with reasons 

9. It appears from the plaint as well as from the evidence for 

the plaintiff’s side that the plaintiff had executed a General Power 

of Attorney in favour of Sri Haradhan Dhar on 18.3.2002. Sri 

Haradhan Dhar (PW3) has exhibited the said Power of Attorney as 

Ext.8 (a). It appears from the contents of Ext.8 (a) that the same 

was executed by the plaintiff in favour of Sri Haradhan Dhar to do 

the acts specified therein on his behalf in respect of the properties 

in Jorhat, that is, 10 Lochas of homestead lands in Jorhat (which 

late Amulya Ghosh had purchased during his lifetime). The 

learned advocate for the defendant has submitted in course of his 

arguments that the plaintiff had no authority to execute the said 

Power of Attorney. Let me discuss in detail hereunder as to 

whether or not the plaintiff had authority to execute the said 

Power of Attorney. 

10. As averred in the plaint, Late Amulya Ghosh had, during his 

lifetime, purchased 10 Lochas of land by the side of the New Vill 

Road, Block No.6 of Jorhat Town. He left for Siliguri in the year 

1971, where he settled with his family till his death on 13.8.1986. 

The plaintiff (PW1) has exhibited the certified copy of a Deed of 

Partition, No.4584 dated 4.5.1990, as Ext.4. What is that Deed of 

Partition (Ext.4) all about? It appears on perusal of the said Deed 
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of Partition (Ext.4) that the same was executed on 4.5.1990 by the 

heirs of Late Amulya Ghosh (widow, four sons and two daughters) 

to divide and distribute the properties of Late Amulya Ghosh in 

Siliguri and Jorhat amongst themselves. As per Ext.4, the 

properties in Jorhat and certain properties in Siliguri fell in the 

shares of four heirs of Late Amulya Ghosh, namely Smt. Manu 

Ghosh (widow), Sri Anil Kumar Ghosh (son), Sri Asit Kumar 

Ghosh (son) and the plaintiff (son). Each of the said four heirs of 

Late Amulya Ghosh was given 1/4th share of the homestead land in 

Jorhat as per Ext.4. But what is significant to note here is that it 

was not specified in Ext.4 as to which portions of the homestead 

land in Jorhat would fall in the respective shares of the said four 

heirs of Late Amulya Ghosh. As per Ext.4, the Schedules showing 

the respective shares of the said four heirs in the properties in 

Jorhat do not contain the four boundaries, so it is not clear which 

portion of the properties in Jorhat would go to which of the said 

four heirs. But, what is clear from Ext.4 is that each of the said four 

heirs of Late Amulya Ghosh would get 1/4th share of the 

homestead land in Jorhat, that is, land measuring 2½ Lochas.    

11. The said three heirs of Late Amulya Ghosh, namely, Smt. 

Manu Ghosh, Sri Anil Kumar Ghosh and Sri Asit Kumar Ghosh, on 

12.6.1990, executed a General Power of Attorney (Xerox copy 

thereof exhibited as Ext.3) in favour of the plaintiff Sri Ajit Ghosh 

to do the acts specified therein on their behalf in respect of the 

properties in Siliguri and Jorhat which had fallen into their shares 

as per the Deed of Partition (Ext.4). The plaintiff, in turn, executed 

another General Power of Attorney [Ext.8 (a)] in favour of Sri 

Haradhan Dhar on 18.3.2002 to do the acts specified therein on 

his behalf in respect of the said properties in Jorhat, that is, 10 

Lochas of homestead lands in Jorhat. But, as per the Deed of 

Partition (Ext.4), only 1/4th share in the properties of Late Amulya 

Ghosh in Jorhat had fallen in the share of the plaintiff. He was just 
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an attorney of Smt. Manu Ghosh, Sri Anil Kumar Ghosh and Sri 

Asit Kumar Ghosh to perform acts specified in the Power of 

Attorney (Ext.3) on their behalf in respect of their shares of the 

properties in Jorhat (and also in Siliguri). Therefore, the plaintiff 

actually had the authority to execute Power of Attorney only in 

respect of his own 1/4th share of the total landed properties in 

Jorhat. He did not have any authority to execute Power of Attorney 

in respect of the shares of Smt. Manu Ghosh, Sri Anil Kumar 

Ghosh and Sri Asit Kumar Ghosh, for, the Power of Attorney 

(Ext.3) did not authorise him to do so. Needless it is to state here 

that a Power of Attorney holder cannot, in turn, execute another 

Power of Attorney unless specifically authorized by his principal. 

Be that as it may, the Power of Attorney [Ext.8 (a)] executed by the 

plaintiff in favour of Sri Haradhan Dhar would still be valid only in 

respect of 1/4th portion out of 10 Lochas of homestead land in 

Jorhat, that is, in respect of 2½ Lochas of homestead land in 

Jorhat. Sri Haradhan Dhar can validly do all the specified acts on 

behalf of the plaintiff in respect of 2½ Lochas of homestead land 

in Jorhat. Thus, I conclude that the plaintiff had no authority to 

appoint the Power of Attorney holder in respect of the entire 

ancestral properties in Jorhat, but only in respect of 1/4th portion 

thereof. The issue at hand is answered accordingly. 

12. It will not be out of place to state here that the learned 

counsel for the defendant has submitted, in course of arguments, 

that this suit has been instituted by the power of attorney holder of 

the plaintiff, and, hence, the same is not maintainable. But, 

according to my understanding, the suit is maintainable. At the 

first place, let me mention that the suit has been instituted by the 

plaintiff himself and not by his power of attorney holder. Even if it 

is accepted that the suit is, in effect, instituted by the attorney of 

the plaintiff as because it was the attorney who had signed on the 

plaint, verified the same and had sworn an affidavit, then also the 
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suit appears to be well maintainable as because the subject-matter 

of the suit is land measuring 2½ Lochas, that is, 1/4th portion of 

the entire 10 Lochas of homestead land in Jorhat. Be it reminded 

that as per Ext.4, 1/4th portion out of 10 Lochas of homestead land 

in Jorhat had fallen into the share of the plaintiff, and so his 

attorney was well authorized to institute the suit on his behalf in 

respect of the said portion of land. It must also be borne in mind 

that the plaintiff has adduced evidence in this suit and has 

confirmed the fact that Sri Haradhan Dhar was his attorney. 

Decision on Issue No.3 with reasons 

13. In his written statement, the defendant has stated that the 

suit is bad for non-joinder of necessary parties as because all the 

heirs of Late Amulya Ghosh have not been impleaded as parties to 

this suit.  The defendant has also stated that the instant suit has 

been filed by the attorney Sri Haradhan Dhar but Sri Ajit Ghosh 

has not been made a party to this suit.  The defendant has also 

stated in his written argument that the present suit was filed for 

declaration of Sale Deed as void and cancellation thereof, so the 

Sub-Registrar, Jorhat, who had registered the sale-deed is also a 

necessary party to this suit but he has not been made a party.  It, 

thus, appears that the defendant has taken contradictory stands in 

his written statement and in his written argument as regards who 

was the necessary party to this suit.  According to my considered 

view, this suit is not bad for non-joinder of necessary parties as 

because this suit has been filed only in respect of 2½ Lochas of 

land, that is, 1/4th portion out of the total 10 Lochas of land, which 

portion of land is the share of the plaintiff is per the Deed of 

Partition, Ext.4.  More so, the three heirs of Late Amulya Ghosh, 

namely, Smt. Manu Ghosh, Sri Anil Kumar Ghosh and Sri Asit 

Kumar Ghosh, had executed the Power of Attorney (Ext.3) in 

favour of the plaintiff which authorised the plaintiff to institute 



10 
 

suit on their behalf.  Therefore, the instant suit cannot be bad for 

non-joinder of necessary parties.  The issue is, accordingly, 

decided in the negative and in favour of the plaintiff. 

Decisions on Issues No.5 and 6 with reasons 

14. The contention of the plaintiff in this suit is that the Sale 

Deed No.608 dated 20.4.2006 is void, illegal and inoperative, and 

is liable to be cancelled, for, he had not executed the same and the 

signature of the Seller in it is not his signature. Burden of proving 

this fact in this suit is on the plaintiff in view of Section 102 of the 

Evidence Act as because it is he who would fail in this suit if no 

evidence were led from the either side. In order to discharge his 

burden, the plaintiff had prayed before this Court, vide petition 

no.1144/2010 dated 23.6.2010, for examination of the signature in 

Sale Deed No.608 through handwriting expert. My learned 

predecessor had observed that the said petition would be disposed 

of as per law after conclusion of the evidence for the defendant’s 

side. Accordingly, after completion of evidence in this case, the 

prayer of the said petition was allowed by this Court vide order 

dated 16.6.2011 and the Sale Deed No.608 dated 20.4.2006 in 

original was called for from the Office of the Sr. Sub-Registrar, 

Jorhat, under Order 16, Rule 6 read with Order 16, Rule 14 of the 

Code of Civil Procedure. Accordingly, the original Sale Deed was 

produced before this Court by the representative of the Sr. Sub-

Registrar, Jorhat. The original Sale Deed No.608 dated 20.4.2006 

(containing disputed signatures), the specimen signatures of the 

plaintiff (taken in Court on 25.8.2011) and the evidence on 

affidavit and cross-examination of the plaintiff were sent to the 

Directorate of Forensic Science, Assam, Guwahati, for examination 

by handwriting expert at the expense of the plaintiff. It appears 

from the opinion/report of the Senior Scientific Officer, 

Questioned Documents Division, Directorate of Forensic Science, 
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Assam, Guwahati, dated 7.1.2012, that the signatures in the Sale 

Deed No.608 dated 20.4.2006 were not those of the person who 

had put the specimen signatures and who had signed on the 

deposition of evidence. In other words, the signatures in the Sale 

Deed No.608 dated 20.4.2006 were not of the plaintiff. It is 

pertinent to mention here that on 2.4.2012 the defendant filed a 

petition for summoning the handwriting expert for examining him 

on his Opinion/Report. But, to the reasons best known to the 

defendant, the defendant refrained from taking any step for 

summoning the handwriting expert. 

15. Let me mention here that the instruction/direction to the 

Directorate of Forensic Science, Assam, Guwahati, to examine the 

disputed signatures in Sale Deed No.608 dated 20.4.2006 through 

handwriting expert was, in effect and in substance, a commission 

for scientific investigation issued under Order 26, Rule 10-A of the 

Code of Civil Procedure. The investigation conducted by the 

Directorate of Forensic Science, Assam, Guwahati, was, 

unquestionably, a scientific investigation, for, the very first 

paragraph of the Opinion/Report of the Senior Scientific Officer, 

Questioned Documents Division, Directorate of Forensic Science, 

Assam, mentions “the documents in connection with T.S. 99/2006 

have been carefully and thoroughly examined with the aid of 

required scientific instruments available in the Directorate of 

Forensic Science, Assam, Guwahati.” By virtue of the provision of 

Order 26, Rule 10-A (2), the Opinion/Report of the Senior 

Scientific Officer, Questioned Documents Division, Directorate of 

Forensic Science, Assam, has to be regarded as evidence in this 

suit under Order 26, Rule 10 (2). The defendant refrained from 

summoning and examining the concerned expert on the 

Opinion/Report. The defendant, thus, forewent his right of cross-

examination of the handwriting expert on the latter’s 

Opinion/Report. The Opinion/Report of the Senior Scientific 
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Officer, Questioned Documents Division, Directorate of Forensic 

Science, Assam, being the evidence in this suit under Order 26, 

Rule 10 (2) of the Code of Civil Procedure, it is evident from the 

said Opinion/Report that the signatures of the Seller in Sale Deed 

No.608 dated 20.4.2006 are not the signatures of the plaintiff, 

and, therefore, the Sale Deed in question, which purports to have 

been executed by the plaintiff, was not so executed by the plaintiff. 

Thus, the Sale Deed in question is void and illegal, and liable to be 

cancelled. 

16. In course of arguments, it was submitted by the learned 

advocate for the defendant that the opinion of a handwriting 

expert is a very weak type of evidence and it cannot be acted upon 

without corroboration. But, I would like to disagree with this 

submission of the learned advocate. There cannot be an invariable 

rule that the opinion of a handwriting expert cannot be acted upon 

without corroboration. In this connection, I would like to place 

reliance on a decision of the Hon’ble Supreme Court. In Murari 

Lal v. State of Madhya Pradesh, 1980 SCR (2) 249, it was 

observed by the Hon’ble Supreme Court that “there is no rule of 

law nor any rule of prudence which has crystallized into 

a rule of law that opinion evidence of a hand-writing 

expert must never be acted upon unless substantially 

corroborated. But having due regard to the imperfect 

nature of the science of identification of handwriting, the 

approach should be one of caution. Reasons for the 

opinion must be carefully probed and examined. All 

other relevant evidence must be considered. In 

appropriate cases, corroboration may be sought. In cases 

where the reasons for the opinion are convincing and 

there is no reliable evidence throwing a doubt, the 

uncorroborated testimony of a handwriting expert may 

be accepted. There cannot be an inflexible rule on a 
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matter which, in the ultimate analysis, is no more than a 

question of testimonial weight.” 

17. Coming back to the Opinion/Report of the Senior Scientific 

Officer, Questioned Documents Division, Directorate of Forensic 

Science, Assam, Guwahati, it appears that the Opinion/Report 

contains a handsome account of the reasons for the opinion. It 

elaborately states about the manner of combination of letters, 

manner of linking of letters, relative spacing between letters, 

design of letters, etc. between the disputed and admitted 

signatures. It states inter alia that the differences observed in 

between the questioned and the standard signatures are 

fundamental in nature. It states that both the sets of signatures 

differ also in general features like movement, alignment, skill, 

spacing, speed and relative size and proportion of letters. The 

reasons contained in the Opinion/Report lend ample strength and 

sanctity to it. 

18. Even, on my own comparison, under Section 73 of the 

Evidence Act, of the disputed signatures contained in the Sale 

Deed in question with the admitted signatures of the plaintiff, 

what I can find is that the two sets of signatures are quite unalike. 

It is needless to mention here that Section 73 of Evidence Act 

expressly enables the court to compare disputed writings with 

admitted or proved writings to ascertain whether the writing is 

that of the person by whom it purports to have been written. 

Dwelling on the power of the court under Section 73 of the 

Evidence Act, it was observed by Their Lordships in State of 

Maharashtra v. Sukhdeo Singh and another, AIR 1992 SC 

2100, that “there is no doubt that the said provision 

empowers the court to see for itself whether on a 

comparison of the two sets of writing/signature, it can 

safely be concluded with the assistance of the expert 
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opinion that the disputed writings are in the handwriting 

of the accused as alleged.” Further, in Chandran Udayar v. 

Kasivel, (2008) 3 M.L.J. 897 (Mad.), it was held that when 

the evidence of a handwriting expert is not corroborated, 

Court can furnish corroboration by comparing the 

handwriting and come to a conclusion. In the case at hand, 

on my comparison of the disputed signatures in the Sale Deed 

No.608 and the admitted signatures of the plaintiff under Section 

73 of the Evidence Act, and with the assistance of the 

Opinion/Report of the Senior Scientific Officer, Questioned 

Documents Division, Directorate of Forensic Science, Assam, 

Guwahati, I can safely conclude that the disputed signatures in the 

Sale Deed in question are not the signatures of the plaintiff.     

19. Moving ahead, in order to establish that the Sale Deed 

No.608 is void and inoperative, the plaintiff examined, among 

others, Syed Md. Salim (PW4), the Office Assistant in the Office of 

Sr. Sub-Registrar, Jorhat, who has deposed inter alia that in the 

Sale Deed in question there is no mention of the permission from 

the District Revenue Officer and the Jorhat Development 

Authority (JDA). He has further deposed that there are no 

photographs of the Seller and the Purchaser in the Sale Deed. The 

above facts definitely pose a question on the genuineness of the 

Sale Deed in question, for, permission from the relevant district 

authority should have been obtained prior to the registration of the 

Sale Deed. Further, as regards the affixing of photographs in Sale 

Deed, the provision of Section 32A of the Registration Act, 1908, 

specifically provides that every person presenting any document 

for registration shall affix his passport size photograph and 

fingerprints to the document. The Proviso to Section 32A 

categorically lays down that where such document relates to the 

transfer of ownership of immovable property, the passport size 

photograph and fingerprints of each buyer and seller of such 
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property mentioned in the document shall also be affixed to the 

document. Learned advocate for the defendant has submitted in 

course of arguments that the very fact that the Sale Deed in 

question was registered as per law goes to establish that it was duly 

executed by the plaintiff. But, it is trite proposition that mere 

registration of a document is not a proof of its execution, though it 

is a proof of its presentation for registration and admission 

thereof. It was held by the Hon’ble Gauhati High Court in the 

reported case, Lourembam Heramot Singh v. Laisram 

Angahal Singh and others, AIR 1979 Gau. 68, that mere 

registration of a document is not proof of its execution. 

Execution and contents must be proved in ordinary way. 

20. From the above discussion, I think I can comfortably 

conclude that the plaintiff has been successful in discharging his 

burden of proof that the Sale Deed No.608 dated 20.4.2006 is void 

and illegal, for, he had not executed the same and the signature of 

the Seller in it is not his signature. Onus has, therefore, shifted to 

the defendant to prove otherwise. The defendant has examined 

herself in this suit as DW1. In her cross-examination, however, she 

has made certain inconsistent statements that depict want of 

proper knowledge on her part about the alleged transaction of Sale 

and Purchase. She has deposed that there is mention in the Sale 

Deed that her husband has purchased the land for her. But there is 

no such mention in the Sale Deed in question. She has deposed 

that she does not know at what price the land was purchased. It is 

needless to say here that had she really purchased the land from 

the plaintiff vide the Sale Deed in question, she would have 

certainly known the price of the land. She has deposed that she 

had signed in the Sale Deed. But the Sale Deed in question 

nowhere contains her signature. She has deposed that she does not 

know at what time on 20.4.2006 the plaintiff Ajit Ghosh had come 

and signed in the Sale Deed. She ought to have known this fact. 
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She has also deposed that her husband would know stamp-papers 

of what amount/value were purchased by her. She ought to have 

known this fact as well. She has deposed that she doesn’t know 

which witnesses had signed in the Sale Deed. She ought to have 

known this fact also. She has deposed that she had taken 

permission from the D.C. for purchasing land. But the Sale Deed in 

question is totally mum about such permission. She has deposed 

that she does not know the length and breadth of the purchased 

land. It is again needless to say that had she really purchased the 

land in question, she ought to have known the dimensions thereof. 

She has also deposed that she doesn’t know under which Mouza 

and Block the purchased land falls. It hardly requires mention that 

she ought to have known this fact as well. All the above statements 

of DW1, deposed by her in her cross-examination, simply insist me 

to hold that she has not been successful in discharging her onus in 

this suit. This apart, she has not been able to prove the execution 

of the said Sale Deed in the manner provided under Section 67 of 

the Evidence Act. She has exhibited, in her testimony, Jamabandi, 

Possession Certificate, Land Revenue Receipt, Attachment Order 

of the suit land passed in Misc. Case No.114/2006, Mutation 

Orders, Holding Certificate, etc., but all these documents do not 

seem to have any bearing on the factum of execution of the Sale 

Deed in question. In view of the above discussion, the Issues No.5 

and 6 are decided in the affirmative and in favour of the plaintiff. 

Decisions on Issues No.7 and 8 with reasons 

21. Both these issues relate to the reliefs to which the plaintiff is 

entitled in this suit, hence these are taken up together for 

discussion.  In view of my decisions on Issues No.5 and 6, the 

plaintiff is entitled to a declaration that the Sale Deed No.608 

dated 20.4.2006 is illegal, void and inoperative.  The plaintiff is 

also entitled to a decree for cancellation of the said Sale Deed.  The 
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plaintiff is also entitled to get a decree for permanent injunction, 

as prayed for. Apart from all that, the plaintiff is also entitled to 

the cost of the suit. 

22. The suit of the plaintiff, thus, deserves to be decreed, but 

subject to the payment, by him, of the deficit court fee as indicated 

by me in my discussion on Issue No.2. It is pertinent to state here 

that in Monabari Tea Co. Ltd. v. Amar Bahadur Khowas, 

(2004) 1 GLR 156, it was observed by the Hon’ble Gauhati High 

Court that it is permissible in law to decree the suit 

conditionally subject to payment of requisite court fees 

on re-valuation within a time fixed by court. The issues at 

hand are answered accordingly. 

ORDER 

It is declared that the Sale Deed No.608 dated 20.4.2006 

is illegal, void and inoperative.  The plaintiff is entitled to 

a decree for cancellation of the said Sale Deed.  

Accordingly, the said Sale Deed be delivered up and 

cancelled in due course. The said Sale Deed in original, 

which was called for, and was later received, from the Sr. 

Sub-Registrar, Jorhat, for the purpose of sending the 

same to the Directorate of Forensic Science, Assam, 

Guwahati, for examination of the signatures therein by 

handwriting expert, be sent back to the Sr. Sub-

Registrar, Jorhat, along with a copy of this judgment. The 

plaintiff is also entitled to get a decree for permanent 

injunction restraining the defendant, her agents, etc. 

from entering upon the suit land. 

The suit of the plaintiff is, accordingly, decreed on 

contest with costs subject to the payment, by the plaintiff, 
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of the deficit court fee of Rs.2317.85 within 30 days from 

the date of the decree. 

A decree be drawn accordingly. 

Given under my hand and the seal of this Court on this the 22nd 

day of May, 2012, at Jorhat. 
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APPENDIX 

Witnesses examined by the Plaintiff: 

1. Sri Ajit Kumar Ghosh (PW1) 

2. Sri Molin Ghosh (PW2) 

3. Sri Haradahan Dhar (PW3) 

4. Syed Md. Salim (PW4) 

Documents exhibited by the Plaintiff: 

1. Certified copy of Jamabandi (Ext.1) 

2. Death Certificate (Ext.2) 

3. Copy of General Power of Attorney (Ext.3) 

4. Certified copy of Deed of Partition (Ext.4) 

5. Certified copy of Sale Deed (Ext.5) 

6. Cash Memo [Ext.6(a) to 6(d)] 

7. Log Book (Ext.7) 

8. Notarial Certificate (Ext.8) 

9. General Power of Attorney [Ext.8(a)] 

Witnesses examined by the Defendant: 

1. Smt. Mandira Das 

Documents exhibited by the Defendant: 

1. Certified copy of Sale Deed (Ext.A) 

2. Certified copy of Jamabandi (Ext.B) 

3. Possession Certificate (Ext.C) 

4. Land Revenue Receipts [Exts.D, D(1), D(2)] 

5. Certified copy of Attachment Order in Misc. Case No.114/06 

(Ext.E) 

6. Mutation Orders [Ext.F(1), F(2)] 

7. Certificate of Registration issued by Labour Inspector (Ext.G) 

8. Holding Certificate (Ext.H) 
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9. Details of Properties Verified Certificate (Ext.I) 

10. Certified copy of Order dated 25.8.09 in T.S. 19/07 (Ext.J) 

11. Certified copy of Plaint in T.S. 44/07 (Ext.K) 

12. Certified copy of Judgment in Crl. Revision No.5/08 (Ext.L) 

13. Attachment Order dated 5.5.08 in Misc. Case No.114/06 

(Ext.M) 

 

            

           

          (SHRI JASPAL SINGH) 

               Munsiff No.1:: Jorhat 

                            

            

 

 

      

         


