
1 

 

Form No. (J) 2 

HEADING OF JUDGMENT IN ORIGINAL SUIT 

District: Jorhat 

IN THE COURT OF THE MUNSIFF NO.1, JORHAT 

Present: Shri Jaspal Singh, AJS. 

Thursday, the 29th day of March, 2012. 

Title Suit No. 9 of 2010 

1. Smt. Safika Begum 
2. Smt. Rusena Begum 
3. Smt. Rukaya Begum 

4. Md.Mehboob Ali………………………………………………………Plaintiffs 

versus 

1. Shri Dilip Kumar Agarwalla 
2. Md. Jafran Ali 

3. Md. Haidar Ali……………………………….…………………… Defendants 

 

This suit coming on for final hearing on 14.3.2012 in 

presence of:– 

 

Advocate for the Plaintiffs: Shri Pradip Ch. Borah 

Advocate for the Defendants: Shri Bhaba Goswami 

 

And having stood for consideration to this day, the Court 

delivered the following judgment:-- 

J U D G M E N T 

The case of the plaintiffs 

1. Late Hamid Ali was the absolute owner of a plot of 

land measuring 1K-8.5L out of 2K-17.16L, covered by 

Dag No.3086/3347 of P.P. No.161/138 of Block No.7, 

Jorhat Town, which is more-fully described in Schedule 

A. After his death, his heirs, i.e. the plaintiffs and the 
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defendants no.2 and 3, became the owners of the said 

land. 

2. The defendant no.2, without knowledge and consent 

of the plaintiffs, sold, to the defendant no.1, a plot of land 

measuring 8.31L out of the Schedule A land by a 

registered Sale Deed No.99 dated 18.1.2010 for a sum of 

Rs.70,000/-. As per the revenue record the Dag No. of 

the aforesaid land is 3086/3347, but in the aforesaid 

Sale Deed the Dag No. is shown as 3344 instead of 

3086/3347. The aforesaid land under the alleged Sale 

Deed is described in Schedule B. 

3. The defendant no.3 also, secretly and without 

consent of the plaintiffs, sold, to the defendant no.1, 

another plot of land measuring 8.31L out of the Schedule 

A land by a registered Sale Deed No.98 dated 18.1.2010 

for a sum of Rs.70,000/-. As per the revenue record the 

Dag No. of the aforesaid land is 3086/3347, but in the 

aforesaid Sale Deed the Dag No. is shown as 3344 

instead of 3086/3347. The aforesaid land under the 

alleged Sale Deed is described in Schedule C. 

4. The lands under Sale Deeds No.98 and 99 as shown 

in the Schedules B and C is the subject-matter of this 

suit and the same is hereinafter referred to as the “suit 

property”. 

5. The defendants no.2 and 3 and the plaintiffs are the 

Class I heirs of Late Hamid Ali and they are entitled to 

acquire equal shares of their father’s property in the Dag 

No.3086/3347 of the said Patta. The defendants no.2 and 

3 sold excess land than their shares to the defendant 
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no.1 depriving the plaintiffs. The said registered deeds of 

sale are illegal and are liable to be cancelled. 

6. The defendants no.2 and 3 could not handover the 

possession of the suit property to the defendant no.1 at 

the time of execution of the said Sale Deed and the 

defendant no.1 could not take possession of the suit 

property from the plaintiffs. The defendants no.2 and 3 

could not even deliver possession of the suit property to 

the defendant no.1 till date, and the plaintiffs have been 

continuing in the possession of the suit property. The 

defendant no.1 purchased another plot of land besides 

the suit property and he collected construction materials 

in the suit property for raising construction. 

7. The property of Late Hamid Ali has not been 

formally partitioned amongst the plaintiffs and the 

defendants no.2 and 3. The defendants no.2 and 3 have 

no right to deprive the plaintiffs no.2 and 3 of receiving 

their shares from their father’s property. The defendants 

no.2 and 3 have no right to sell excess land in their 

share. The acts and deeds of the defendants no.2 and 3 

are contrary to the provisions of law and are illegal. 

8. In the premises, the plaintiffs have filed this suit for 

declaration, cancellation of sale deeds and for injunction. 

The case of the defendants 

9. There is no cause of action for this suit. The suit is 

not maintainable. The suit is barred by the law of 

limitation. The suit is barred by the law of estoppel. 



4 

 

10. Late Hamid Ali was the owner of a plot of land 

measuring 1K-9.11L covered by Dag No.3081 and 

another plot of land measuring 1K-8.5L covered by Dag 

No.3347 (in total land measuring 2K-17.61L), both of P.P. 

No.138, situated at Block No.7, Jorhat Town Mouza No.2, 

within the district of Jorhat. 

11. The defendant no.2 had sold the land measuring 

8.31L from his exclusive share, covered by Dag No.3347 

of the suit Patta. The Dag No. was inadvertently typed as 

3344 instead of Dag No.3347 in the Sale Deed No.99, 

which was duly rectified and corrected by executing a 

registered Deed of Rectification No.395 dated 1.4.2010. 

The defendant no.3 had sold his share of land measuring 

8.31L, covered by Dag No.3347 of the suit Patta, by 

executing registered Sale Deed No.98 dated 18.1.2010. 

The Dag No. was inadvertently typed in the said Sale 

Deed as 3344 instead of Dag No.3347, which was duly 

rectified and corrected by executing a registered Deed of 

Rectification No.396 dated 1.4.2010. 

12. The defendants no.2 and 3 had sold out their own 

shares of land to the defendant no.1. The defendants 

no.2 and 3 had not sold any excess land as alleged. They 

had sold the land out of their share which was in their 

possession and their names were also mutated in the 

record of rights after family partition. 

13. Unlike as alleged in the plaint, the physical 

possession of the land sold by the defendants no.2 and 3 

to the defendant no.1 was already delivered on the day of 

execution of Sale Deeds with the full knowledge of the 

plaintiffs, and the defendant no.1 is enjoying the 
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possession of the suit land being a bona fide purchaser 

on consideration without any interference. 

14. Late Hamid Ali had formally distributed his land 

among his heirs and the defendants no.2 and 3 have sold 

the land out of their shares to the defendant no.1. the 

land was sold with the full knowledge and consent of all 

the co-pattadars to the defendant no.1. Plaintiffs no.2 

and 3 have neither mutated their names in the record of 

rights nor they ever came to possess the land in question. 

They are the married daughters of Late Hamid Ali living 

at different places outside Jorhat. 

ISSUES 

15. On the basis of the pleadings of the parties, the 

following issues were framed in this suit by my learned 

predecessor: 

Issue No.1: Whether there is a cause of action for this 

suit? 

Issue No.2: Whether the suit is maintainable? 

Issue No.3: Whether the registered Sale Deeds No.98 and 

99 dated 18.1.2010, executed by the defendants no.2 and 

3 in favour of the defendant no.1, are illegal and liable to 

be declared as null and void? 

Issue No.4: Whether the defendant no.2 and 3 sold the 

land (suit land) to the defendant no.1 from the shares of 

the plaintiffs? 

Issue No.5: Whether the plaintiffs no.2 and 3 have equal 

shares over the suit property as mentioned in the 

Schedule B and C of the plaint? 
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Issue No.6: Whether the plaintiff is entitled to get a 

decree for permanent injunction as prayed for? 

Issue No.7: To what other relief/reliefs are the parties 

entitled? 

16. The plaintiff examined as many as two witnesses 

(plaintiff no.2 and plaintiff no.4) in support of their case. 

The defendants examined three witnesses (including 

defendant no.3) in support of their case. 

DISCUSSION, DECISION AND REASONS THEREFOR 

17. I have gone through the evidence tendered on record 

and heard the arguments at length of the learned counsel 

for both the sides. 

Decision on Issue No.1 with reasons 

18. The averments made in the plaint prima facie 

disclose that there is a cause of action for the suit. It may 

be stated here that cause of action is nothing but a 

bundle of facts which a party has to prove to get a 

judgment in his favour. In the instant suit, the plaintiffs 

have alleged inter alia that the Sale Deeds executed by 

the defendants no.2 and 3 in favour of the defendant 

no.1 in respect of the suit property are illegal. The 

plaintiffs will have to prove this fact to get a judgment in 

their favour. So, there is a cause of action for this suit. 

This issue is, accordingly, decided in the affirmative and 

in favour of the plaintiffs. 

Decision on Issue No.2 with reasons 

19. The defendants no. 1 to 3 have averred in their 

written statement that the suit is not maintainable. They 
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have also asserted that the suit is barred by the law of 

limitation and the suit is barred by law of estoppel. But 

they have not raised specific facts in their written 

statement to show that the suit is not maintainable. They 

have not also raised facts to show as to how the suit is 

barred by the law of limitation and estoppel. It may be 

stated here that the defendant is enjoined, under Order 

8, Rule 2, CPC, to raise by his pleading all matters or 

facts which show that the suit is not maintainable as well 

as all such grounds of defence as, if not raised, would be 

likely to take the opposite party by surprise. Even in their 

written arguments also, the defendants have not 

submitted anything on the point of maintainability. In the 

premises, the issue at hand is answered in the 

affirmative and in favour of the plaintiffs.    

Decision on Issues No.3, 4 and 5 with reasons 

20. For the sake of convenience, all these three issues 

are taken up for discussion together. 

21. The plaintiffs have averred in para 2 of the plaint 

that Late Hamid Ali was the absolute owner of a plot of 

land measuring 1K-8.5L out of 2K-17.16L, covered by 

Dag No.3086/3347 of P.P. No.161/138 of Block No.7, 

Jorhat Town, and, after his death, his heirs, that is, the 

plaintiffs and the defendants no.2 and 3, became the 

owners of the said land. In reply, the defendants have 

stated in their written statement that Late Hamid Ali was 

the owner of a plot of land measuring 1K-9.11L covered 

by Dag No.3081 and another plot of land measuring 1K-

8.5L covered by Dag No.3347 (in total land measuring 
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2K-17.61L), both of P.P. No.138, situated at Block No.7, 

Jorhat Town Mouza. 

22. Coming to the evidence tendered on record, the 

plaintiff no.2 (PW1) has deposed in her cross-examination 

that the total land under P.P. No.138 is 2K-17.61L and 

the entire land under P.P. No.138 was in the name of her 

father. She has also deposed that as per order dated 

20.11.1989 in Mutation Case No.161, after the death of 

her father, the names of Smt. Safika Begum, Md. Jafran 

Ali, Md. Haidar Ali and Md. Mehboob Ali were mutated in 

respect of the land under P.P. No.138. She has further 

deposed that the defendants no.2 and 3 had sold lesser 

areas of lands as compared to their respective shares. 

The plaintiff no.4 (PW2) has deposed that after the death 

of his father in 1982, the names of his mother Safika 

Begum, his elder brothers Jafran Ali and Haidar Ali, and 

his name were mutated in respect of the land under P.P. 

No.138, as per order dated 20.11.1989 passed in 

Mutation Case No.161. He has also deposed that the total 

land in P.P. No.138 is 2K-17.61L. He has further deposed 

that as per the Patta, the said land should be equally 

divided amongst the four of them. He has further deposed 

that the total land in the share of the four of them is 2K-

17.61L. He has deposed as well that if they divide the 

Patta land they all will get equal shares. 

23. It is, thus, apparent from the testimonies of PW1 

and PW2 that Late Hamid Ali, the father of the plaintiffs 

no.2 to 4 and the defendants no.2 and 3, was not just the 

owner of a plot of land measuring 1K-8.5L covered by 

Dag No.3347 of P.P. No.138. He was also the owner of a 
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plot of land measuring 1K-9.11L covered by Dag No.3081 

of P.P. No.138. He was, thus, the owner of total land 

measuring 2K-17.61L. As per Ext.1 (Jamabandi of the 

suit Patta), the lands under P.P. No.161 (old) 138 (new) 

are land measuring IK-9.11L covered by Dag 

No.280/3081 and land measuring IK-8.5L covered by 

Dag No.3086/3347, i.e. total land measuring 2K-17.61L. 

The Pattadars of the said Patta as per Ext.1 are plaintiffs 

no.1, 4 and defendants no.2, 3. As per note in Ext.1, 

their names were mutated by way of inheritance in place 

of their deceased father Hamid Ali. It is necessary to 

mention here that in this suit the defendants have not 

challenged the fact that the plaintiffs no.2 and 3 (whose 

names were not mutated in respect of the suit Patta) had 

also inherited, along with the other heirs, the lands 

covered under the suit Patta, from their father Late 

Hamid Ali. They have not challenged the fact that the 

plaintiffs no.2 and 3 also had shares in the property 

absolutely owned by Late Hamid Ali.  

24. According to Mohammedan Law, if the entire landed 

property of Late Hamid Ali under P.P. No.138 is divided 

amongst all the legal heirs of Late Hamid Ali, each of 

them shall be entitled to get the shares in the property in 

the following manner: 

Total land of Late Hamid Ali:    2K-17.61L 

Plaintiff no.1 (widow) shall get 1/8
th

 share:  7.2L 

Each son shall get twice the share of each daughter 

(i) Defendant no.2:      12.60L 

(ii) Defendant no.3      12.60L 

(iii) Plaintiff no.4      12.60L 
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Each daughter shall get half the share of each son 

(i) Plaintiff no.2       6.30L 

(ii) Plaintiff no.3       6.30L 

25. However, if only the land measuring IK-8.5L covered 

by Dag No.3347 of P.P. No.138, owned by Late Hamid Ali, 

is divided amongst all the legal heirs of Late Hamid Ali, 

each of them shall be entitled to get the shares in the 

property in the following manner: 

Land under Dag No.3347 of P.P. No.138:  1K-8.5L 

Plaintiff no.1 (widow) shall get 1/8
th

 share:  3.56L 

Each son shall get twice the share of each daughter 

(i) Defendant no.2:      6.24L 

(ii) Defendant no.3      6.24L 

(iii) Plaintiff no.4      6.24L 

Each daughter shall get half the share of each son 

(i) Plaintiff no.2       3.12L 

(ii) Plaintiff no.3       3.12L 

26. Coming to the Deeds under challenge in this suit, it 

appears from the Sale Deeds No.98 and 99 (Ext.Kha and 

Ext.Ga) and the Deeds of Rectification No.396 and 395 

(Ext.Gha and Ext.Cha) that the defendants no.2 and 3 

each had sold, to the defendant no.1, land measuring 

8.31L out of land measuring 1K-8.5L covered by Dag 

No.3347 of P.P. No.138. In other words, the defendants 

no.2 and 3 had together sold, to the defendant no.1, total 

land measuring 16.62L out of land measuring 1K-8.5L 

covered by Dag No.3347 of P.P. No.138. Thus, it is 

apparent that the defendants no.2 and 3 had sold, to the 

defendant no.1, only the land covered by Dag No.3347, 
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and not the land covered by Dag No.3081. The Trace Map 

exhibited by the plaintiffs as Ext.1(1) clearly shows that 

the lands of Dag Nos.3347 and 3081 are quite apart from 

each other and there are lands of Dag Nos.3082, 3512 

and 3513 in between the said two Dags. So, it is very 

much clear that the defendants no.2 and 3 had sold only 

the land covered by Dag No.3347, and not the land 

covered by Dag No.3081 which is not adjacent to the land 

covered by Dag No.3347. 

27. As I have already discussed hereinbefore, the 

defendants no.2 and 3 each had a share of only 6.24L 

out of the land covered by Dag No.3347. But, each of 

them had sold, to the defendant no.1, land measuring 

8.31L of Dag No.3347, that is, each of them had sold 

2.07L of land in excess of the said share of 6.24L. 

Therefore, the Sale Deeds No.98 and 99 dated 18.1.2010 

and the Deeds of Rectification No.396 and 395 dated 

1.4.2010, executed by the defendants no.2 and 3 in 

favour of the defendant no.1, are illegal and void and not 

enforceable in law, and are liable to be cancelled. It will 

not be out of place to mention here that though the 

defendant no.3 (DW1) has deposed in his examination-in-

chief that his brother Md. Jafran Ali and he had sold the 

land to the defendant no.1 out of their own shares of land 

which was in their respective exclusive possession after 

family partition, he has admitted in his cross-

examination that the Patta was not partitioned and 

family partition was also not done. Consequently, issue 

No.3 is decided in the affirmative and in favour of the 

plaintiffs. 
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28. In view of the above discussion, it is clear that the 

excess land (2.07L + 2.07L = 4.14L) sold by the 

defendants no.2 and 3 to the defendant no.1 was, 

unquestionably, out of the shares of the remaining heirs 

of Late Hamid Ali, that is, the plaintiffs. Therefore, it can 

be safely concluded that the defendant no.2 and 3 had 

sold the land to the defendant no.1 from the shares of the 

plaintiffs. Issue No.4 is, accordingly, decided in the 

affirmative and in favour of the plaintiffs. 

29. Coming to the Issue No.5, the issue is as to whether 

the plaintiffs no.2 and 3 have equal shares over the suit 

property as mentioned in the Schedule B and C of the 

plaint. I have already observed hereinbefore that out of 

the land measuring 1K-8.5L, covered by Dag No.3347 of 

P.P. No.138, the share of plaintiffs no.2 and 3 each is 

3.12L. On the other hand, the share of the plaintiff no.4, 

defendant no.2 and 3 is 6.24L each. The share of the 

plaintiff no.1 is 3.56L. Therefore, it is clear that the 

plaintiffs no.2 and 3 do not have equal shares to the 

other heirs of Late Hamid Ali in the land covered by Dag 

No.3347 of P.P. No.138. On the other hand, it can be said 

that both plaintiffs no.2 and 3 have equal shares as 

between them, that is, 3.12L each, in the land covered by 

Dag No.3347 of P.P. No.138. The lands described in 

Schedules B and C are, actually, the lands pertaining to 

Dag No.3347 of P.P. No.138, as it is apparent from the 

Deeds of Rectification (Ext.Gha and Ext.Cha). In view of 

my decision on issue No.3, the Sale Deeds No.98 and 99 

(Ext.Kha and Ext.Ga) and the Deeds of Rectification 

(Ext.Gha and Ext.Cha), executed by the defendants no.2 
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and 3 in favour of the defendant no.1, are illegal and void 

and not enforceable in law. Consequently, the plaintiffs 

no.2 and 3, along with other heirs, have joint right, title 

and interest over the lands described in Schedules B and 

C. Issue No.5 is answered accordingly. 

Decision on Issue No.6 with reasons 

30. The plaintiffs have asserted in the plaint that the 

defendants no.2 and 3 could not handover the possession 

of the suit property to the defendant no.1 at the time of 

execution of the said Sale Deed and the defendant no.1 

could not take possession of the suit property from the 

plaintiffs. They have asserted that they (i.e. the plaintiffs) 

have still been continuing in the possession of the suit 

property. On the other hand, the defendants have alleged 

in their written statement that the physical possession of 

the land sold by the defendants no.2 and 3 to the 

defendant no.1 was already delivered on the day of the 

execution of Sale Deeds with full knowledge of the 

plaintiffs, and the defendant no.1 is enjoying the 

possession of the suit property being a bona fide 

purchaser on consideration without any interference. 

31. However, the facts mentioned in the following three 

paragraphs insist me to believe that the defendant no.1 

has not been possessing the suit property: 

32. First, the burden of proving that the possession of 

the suit property was handed over to the defendant no.1 

by the defendants no.2 and 3, and that the suit property 

is presently in the possession of the defendant no.1, was 

upon the defendant no.1. It was incumbent upon the 
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defendant no.1 to come up with positive evidence to 

establish that he has been possessing the suit property. 

But he has not adduced any evidence in this suit.   

33. Secondly, Md. Haidar Ali (DW1) and Md. Muijuddin 

Ahmed (DW2) have both deposed in their cross-

examination that the defendant no.1 has not constructed 

any house on the suit property that was purchased by 

him. Well, the suit property was allegedly purchased by 

the defendant no.1 on 18.1.2010, and status quo order 

was passed by the learned Civil Judge, Jorhat, in respect 

of the suit property only on 24.5.2011, that is after about 

16 months or so. The defendant no.1 did not raise any 

construction on the purchased land for such a long 

period. As such, it seems that the defendant no.1 was 

probably not in possession of the suit property, and, that 

is why, he did not raise any construction on the suit 

property. 

34. Thirdly, as it appears from the registered Sale Deeds 

dated 18.1.2010 (Ext.Kha and Ext.Ga), the defendants 

no.2 and 3 had sold, to the defendant no.1, the lands 

covered by Dag No.3344 of P.P. No.138. However, Dag 

No.3344 is not a Dag falling under P.P. No.138, as it 

appears from the Jamabandi (Ext.1). Therefore, the 

assertion of the defendants that the physical possession 

of the land covered by Dag No.3347 was delivered to the 

defendant no.1 on the day of execution of the Sale Deeds 

does not seem to be worth believing. 

35. Situated thus, in view of my decision on issue no.3, 

the plaintiffs are entitled to a decree for permanent 
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injunction restraining the defendant no.1 from entering 

upon the suit property over which status quo was 

directed to be maintained by the learned Civil Judge, 

Jorhat, vide order dated 24.5.2011. The issue at hand is, 

accordingly, decided in the affirmative and in favour of 

the plaintiffs. 

Decision on Issue No.7 with reasons 

36. In view of the foregoing discussion, the plaintiffs are 

entitled to a declaration that the Sale Deeds No.98 and 

99 dated 18.1.2010 and the Deeds of Rectification No.396 

and 395 dated 1.4.2010, executed by the defendants no.2 

and 3 in favour of the defendant no.1, are illegal and void 

and not enforceable in law, and are liable to be cancelled.  

The defendants no.3 (DW1) has deposed in his evidence 

on affidavit that the defendant no.1 was a bona fide 

purchaser of the suit property as he had purchased both 

the plots of land from him and his brother after paying 

due consideration. The defendants no.2 and 3 each is, 

thereby, liable to pay back, to the defendant no.1, the 

consideration amount of Rs.70,000/-, that is, the 

defendant no.1 is entitled to get a total amount of 

Rs.1,40,000/- from the defendants no.2 and 3. The 

plaintiffs are entitled to a declaration that the plaintiffs, 

along with the defendants no.2 and 3, have joint right, 

title and interest over the land described in Schedule A, 

which includes the suit property. The plaintiffs are also 

entitled to a decree for permanent injunction restraining 

the defendant no.1 from entering upon the suit property. 

The plaintiffs are also entitled to the costs of this suit. 
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ORDER 

It is declared that the Sale Deeds No.98 and 99 dated 

18.1.2010 and the Deeds of Rectification No.396 and 

395 dated 1.4.2010, executed by the defendants no.2 

and 3 in favour of the defendant no.1, are illegal and 

void, and not enforceable in law, and liable to be 

cancelled. Accordingly, the said instruments be 

delivered up and cancelled. 

The defendants no.2 and 3 each is liable to pay, to 

the defendant no.1, the consideration amount of 

Rs.70,000/-, that is, the defendant no.1 is entitled to 

get a total amount of Rs.1,40,000/- from the 

defendants no.2 and 3. 

It is also declared that the plaintiffs, along with the 

defendants no.2 and 3, have joint right, title and 

interest over the land described in Schedule A, which 

includes the suit property. 

Further, the defendant no.1 is permanently injuncted 

from entering upon the suit property. 

The suit is, accordingly, decreed on contest with 

costs. 

A Decree be prepared accordingly and the case record be 

consigned to the Record Room. A copy of the Decree be 

sent to the Sr. Sub-Registrar, Jorhat.  

Given under my hand and the seal of this Court on this 

the 29th day of March, 2012, at Jorhat. 

 



17 

 

APPENDIX 

Witnesses examined by the Plaintiffs: 

1. Smt. Rusena Begum (PW1) 

2. Md. Mehboob Ali (PW2) 

Documents exhibited by the Plaintiffs: 

1. Certified copy of Jamabandi (Ext.1) 

2. Trace Map [Ext.1(1)] 

3. Revenue Receipts [Exts.1(2) to 1(10)] 

4. Certified copy of Sale Deed No.99 (Ext.2) 

5. Certified copy of Sale Deed No.98 (Ext.3) 

Witnesses examined by the Defendant: 

1. Md. Haidar Ali (DW1) 

2. Md. Muijuddin Ahmed (DW2) 

3. Syed Md. Salim (DW3) 

Documents exhibited by the Defendants: 

1. Certified copy of Sale Deed No.98 (Ext.Ka) 

2. Original Sale Deed No.98 (Ext.Kha) 

3. Original Sale Deed No.99 (Ext.Ga) 

4. Deed of Rectification No.396 (Ext.Gha) 

5. Deed of Rectification No.395 (Ext.Cha) 

            

           

          (SHRI JASPAL SINGH) 

            Munsiff No.1:: Jorhat 
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