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Form No. (J) 2 

HEADING OF JUDGMENT IN ORIGINAL SUIT 

District: Jorhat 

IN THE COURT OF THE MUNSIFF NO.1, JORHAT 

Present: Shri Jaspal Singh, B.Sc., LL.B., A.J.S. 

Wednesday, the 14th day of March, 2012. 

Title Suit No.6 of 2006 

1. Shri Indra Prasad Sahewalla 

2. Smti. Sangeeta Sahewalla………………………………………………Plaintiffs 

versus 

1. Shri Puranmal Randhar……………………………………….……..Defendant 
 

2. Smti. Dipi Latifa Meher Taj Afruja 

3. Sayeda Shahnaaz Hazarika 

4. Zeenat Aman D‘Souza 

5. Mr. Tehsin Ul Ghaffar 

6. Smti. Lejija Ghaffar 

7. Kaisher Nasirullah Ghaffar 

8. Smti. Nashera Ghaffar 

9. Nurjahan Sattar 

10. Md. Sahdullah Abdus Sattar 

11. Md. Habibullah Abdus Sattar 

12. Md. Salimullah Abdus Sattar.…………...………Proforma Defendants 

 

(The name of Proforma Defendant No.13 Jorhat Development Authority was struck off/deleted vide 

orders dated 4.10.2007 and 17.6.2008) 

 

This suit coming on for final hearing on 21.6.11, 3.12.11, 5.12.11, 

2.1.12, 30.1.12 and 28.2.12 in presence of:– 

 

Advocate for the Plaintiff: Shri O.M.Mahesree (Senior Advocate) with 

Shri Mrinaljyoti Bordoloi 

Advocate for the Defendant: Shri Bhaba Goswami 

 

And having stood for consideration to this day, the Court delivered the 

following judgment:-- 

J U D G M E N T 

1. This is a suit for declaration, permanent injunction 

and also for mandatory injunction, demolition of illegal 

construction and recovery of possession. 
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Plaintiffs’ case 

2. The plaintiff purchased the land measuring 1K-18½L 

from out of Dag No.1944 of P.P. No.27 of Block No.6 of 

Jorhat Town along with one old Assam type house being 

present Municipal Holding No.185 of Ward No.2 of Jorhat 

Town and sanitary latrine with sanitary tank in the north-

west corner of the plot from proforma defendants no.2 to 8 

by registered Deed of Sale No.1917 dated 17.11.99. The 

aforesaid land was subsequently mutated in favour of the 

plaintiffs. The plaintiffs took over possession of the 

aforesaid land and they have their residence on it. The 

plaintiff‘s vendors and their predecessors-in-interest had 

got the aforesaid property by virtue of Deed of Agreement 

No.422 dated 5.2.69 of Sub-Registry Office, Jorhat. 

3. As per the terms of the said Deed of Agreement No.422 

dated 5.2.69, one Abdus Sattar, husband of proforma 

defendant No.9 and father of proforma defendants no.10 to 

12, had got approximately 6½L of land from out of Dag 

No.1944 of P.P. No.27 of Block No.6 along with the two-

storied RCC building thereon. On 5.2.69, Abdus Sattar had 

executed a Deed of Relinquishment being No.423 dated 

5.2.69 thereby relinquishing his right in respect of the land 

measuring 1K-18½L with one building on it under Dag 

No.1944 of P.P. No.27 of Block No.6, Jorhat, in favour of the 

two predecessors-in-interest of the proforma defendants 

No.2 to 8. The aforesaid property, that is, 6½L of land from 

out of Dag No.1944 of P.P. No.27 of Block No.6 along with 

the two-storied RCC building thereon, was subsequently 

purchased by the defendant no.1 from the heirs of Abdus 

Sattar by registered Deed of Sale No.1324 dated 2.7.2003 of 
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Sub-Registry Office, Jorhat. The said land was 

subsequently mutated in favour of the defendant no.1. The 

lands of the plaintiffs and the defendant no.1 are situated 

adjacently and the area is a residential one.  

4. In the Sale Deed No.1324 dated 2.7.2003, the demised 

property was described as 6½L of land from out of Dag 

No.1944 of P.P. No.27 of Block No.6 of Jorhat Town along 

with one old Assam type house, but there actually existed 

one two-storied RCC building and an Assam type house. 

The Assam type house was situated in the eastern part of 

the land by the side of Royal Road. In between the plaintiffs‘ 

northern boundary wall at that point and the Assam type 

house there was a 3 feet wide open space. 

5. The plaintiffs were away from station in July, 2005, 

and they reached back on the night of 31.7.2005. They saw 

that in their absence the defendant no.1 had put the iron 

tie beam contiguously to the north of the northern 

boundary wall of the plaintiffs and also in other portion 

covering the plaintiffs‘ vacant space in the north-western 

corner of their land (i.e. plaintiffs‘ land) wherein the sanitary 

tank was situated. There was also a hand pump between 

the sanitary tank and the old two-storied RCC building of 

the defendant no.1. The defendant no.1 had also put some 

iron rod pillars in the said area of the plaintiffs. The 

sanitary latrine of the plaintiffs was however not disturbed 

though the defendant no.1 had dismantled the sanitary 

latrine allowed to be used by the vendors of the plaintiffs to 

the vendor of the defendant no.1 and subsequently by the 

plaintiffs to the vendor of the defendant no.1. After 

purchase of the property by the defendant no.1 from the 



4 

 

heirs of Abdus Sattar, the defendant no.1 was also allowed 

to use the sanitary latrine. The sanitary tank was also filled 

up with earth by the defendant no.1. The defendant no.1 

had thus encroached upon 8 feet × 20 feet open space in 

the north-west corner of the plaintiffs‘ land excluding the 

area of the sanitary latrine in possession of the plaintiffs. All 

these constructions were illegal. The plaintiffs asked the 

defendant no.1 to stop the constructions but the defendant 

no.1 and his wife replied that they had got permission from 

Jorhat Development Authority (hereinafter referred to as 

―JDA‖). On 19.8.2005 the plaintiffs complained in writing to 

the JDA about the encroachment and illegal construction. 

As the defendant no.1 continued the construction, the 

plaintiffs filed a reminder dated 19.9.2005 to the Chairman, 

JDA.  

6. The defendant no.1 then started his construction of 

RCC building in the eastern side of the land in place of the 

Assam type construction by dismantling the same. The 

defendant no.1 did not leave any open space towards the 

northern boundary wall of the plaintiffs. The stairs have 

been constructed anew by the defendant no.1 and the said 

stairs have been attached to the northern boundary wall of 

the plaintiffs. The first landing of the said stairs is hardly 

one foot below the top of the plaintiffs‘ boundary wall. The 

height of the plaintiffs‘ boundary wall is five feet from the 

ground level. No side setback has been left by the defendant 

no.1 towards the plaintiffs‘ side of the ground floor level 

while raising his new construction. 

7. At the first floor and second floor level initially the 

defendant no.1 had made a projection of chajjas towards 
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the plaintiffs‘ side but then subsequently at the first floor 

level the defendant no.1 covered the projected chajjas by 

walls of the house. The projected portions of the 

construction of the defendant no.1 are covering the 

plaintiffs‘ northern boundary wall at the ground floor level 

and in the middle portion of the wall the projections have 

even intruded upon plaintiffs‘ land. The plaintiffs objected 

to above said constructions by the defendant no.1 without 

leaving any open space as required under the law but the 

defendant no.1 and his wife had always been telling them 

that that they have been granted permission by the JDA to 

raise construction in the manner they have been doing. The 

plaintiffs had filed complaints to JDA on 19.8.2005, 

19.9.2005 and 28.10.2005. Though from time to time it was 

seen that some officers of JDA visited the site of the 

defendant no.1, the construction work continued. As such, 

the plaintiff no.2 went to the office of the JDA on 6.2.2006 

and found that no permission had been granted to the 

defendant no.1 for the construction. The defendant no.1 

started the construction without permission and did the 

construction in violation of the Zoning Regulations. 

8. In spite of the protestations made by the plaintiffs 

when the construction work was not stopped by the 

defendant no.1, the plaintiffs filed this suit and also filed a 

petition for injunction. The injunction petition was 

registered as Misc. (J) Case No.4/06. After hearing both the 

sides, the Court on 12.7.06 directed the parties to maintain 

status quo in respect of the subject matter of the suit. Both 

the parties appealed against the status quo order. Vide 

order passed on 18.12.2006 by the Civil Judge, Jorhat, the 
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appeal of the plaintiffs was dismissed and the appeal of the 

defendant no.1 was allowed. It may be stated that during 

the pendency of the injunction case Misc. (J) Case No.4/06, 

while the matter was sub judice, the defendant no.1 after a 

brief suspension of construction work restarted 

construction on and from 17.4.2006 and completed the 

walls covering the chajjas at the first floor and second floor 

levels. All over the projected chajjas over the second floor at 

third floor level, the defendant no.1 had raised brick walls 

of about 3 feet height on all sides. The defendant no.1 also 

put three iron grills on each of first floor and second floor 

towards the plaintiffs‘ side without leaving any open space 

towards the plaintiffs. The defendant no.1 had also put 

cement grills at the first floor and second floor level 

parallelly towards west of the iron grills. All these grills are 

in the southern side of the defendant no.1‘s construction 

i.e. in the northern side of the plaintiffs‘ land. In many 

places the above said construction has even crossed the 

northern boundary wall of the plaintiffs. The plaintiffs had 

brought the fact to the notice of the Court by filing petition 

dated 26.4.2006 under Order 39, Rule 2A of the CPC which 

was registered as Misc. (J) Case No.18/07. The defendant 

no.1 had entered the second floor on 5.6.2006 and had 

started living in the first floor on and from 6.7.2006 as has 

been admitted by the wife of the defendant no.1 in her 

deposition in Misc. (J) Case No.18/07. The defendant no.1 

continued illegal construction during the pendency of the 

status quo order during October/November, 2006 over the 

roof of the second floor i.e. at the third floor level. The 

defendant no.1 also raised 10 nos. of RCC pillars of about 8 
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feet height. All the above said constructions are illegal and 

are liable to be demolished. 

9. While renovating the old house after taking over 

possession of the land after purchase on 17.11.99, the 

plaintiffs put brick wall on the western side which was 

earlier lying open. On the northern side, though there was 

wall from east to west upto the western end of the existing 

two-storied RCC building of the vendors of the defendant 

no.1, it was broken at different places and was also not of 

the present height. There was no boundary wall from the 

western end of the old RCC building of the defendant no.1 

upto the western point of the land. There was also no 

boundary wall in the western side of the land of the 

defendant no.1 when the plaintiffs had purchased their 

land and the land situated to the west of the defendant 

no.1‘s land was lying vacant. The vendors of the defendant 

no.1 were not favourably disposed of to the purchase of 

property by the plaintiffs. The plaintiffs for security and 

other reasons put a boundary wall on northern side from 

the western point and connected it with the existing 

northern boundary wall by keeping open their entry to the 

sanitary latrine. In the north western corner, the plaintiffs‘ 

purchased land extended upto 8 feet from south to north 

and 20 feet from east to west behind the two-storied RCC 

building of the vendors of the defendant no.1. The said 

space of the plaintiffs has all along been lying vacant before 

encroachment by the defendant no.1. At the time of filing of 

this suit in 2006 there was no boundary wall on the 

western side and northern side of the defendant no.1‘s land. 

On 25.2.2007 the defendant no.1 had started construction 
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of a brick wall north to south at and from the eastern side 

of the plaintiff‘s sanitary latrine and has thereby included a 

portion from out of 8 feet × 20 feet land of the plaintiffs in 

north west corner of the plaintiffs‘ land. While raising this 

wall, the defendant no.1 had left out his open space of 

about 10 feet east-west in western side. The said wall is also 

liable to be demolished. 

10. On 24.2.2007 when the plaintiffs were away from 

home the defendant no.1 from about 4 PM started 

construction of brick wall from west to east starting from 

the western landing point of the stairs of the defendant no.1 

over the existing northern boundary wall of the plaintiffs. In 

the process the wire net above the said boundary wall had 

been damaged. After their return, the plaintiffs saw the said 

construction work going on. When they raised objection, the 

wife and daughter of the defendant no.1 threatened them of 

dire consequences. The plaintiffs filed an ejahar to the I/C, 

Bhogdoi Police Out Post. The aforesaid construction was 

illegal and is liable to be demolished. Further, during the 

pendency of the suit, the defendant no.1 continued his 

illegal constructions and raised one brick wall of about 8 

feet height on 22.7.2007 from East to West in his side 

contiguously attached to the plaintiffs‘ northern boundary 

wall. The said boundary wall is upto the defendant no.1‘s 

stair case. The said boundary wall is also liable to be 

demolished.  

11. The land of the plaintiffs and that of the defendant 

no.1 are situated contiguously in a residential area. The 

defendant no.1 has raised three-storied RCC construction 
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in place of earlier Assam type house without leaving 5 feet 

open space inside his own boundary towards the plaintiffs 

as required under the Rules framed under the Assam Town 

and Country Planning Act, 1959 (hereinafter referred to as 

―the ATCP Act‖). There should be 5 feet set back towards the 

plaintiffs and there should be 10 feet set back in the front 

and in the back. The defendant no.1‘s three-storied 

construction in his eastern side and also the construction 

in the back side are in violation of the provisions of the 

above stated law. Further, the defendant no.1 has not filed 

any permission of JDA in this suit. But in course of 

adducing her evidence in Misc. (J) Case No.18/07 the wife 

of the defendant no.1 had filed permission from JDA 

without any leave of the Court. The said permission is not 

as per law. The JDA had realized fees as well as penalty 

before issuance of permission. Moreover, the defendant no.1 

has not raised his construction as per the said permission. 

The entire construction of the defendant no.1 raised in 

violation of the law and in violation of the JDA permission is 

liable to be demolished. 

Defendant no.1’s case 

12. The suit of the plaintiffs is not maintainable. The suit 

is barred under the ATCP Act. The suit is bad for non-

joinder of necessary parties. The suit is not properly valued 

in terms of court fees. The plaintiffs have no locus standi to 

file this suit under Section 34 of the Specific Relief Act. The 

suit premises (as described in the Schedule to the plaint) 

are not properly described as per provisions of law. The 

defendant no.1 raised his construction over his land after 

observing all formalities and after obtaining necessary 
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permission from the JDA. The competent officer also visited 

the site of construction at various times and found that the 

construction is as per approved plan and there is no 

deviation/illegalities. In the Schedule of the Sale Deed 

No.1917 dated 17.11.99, it was specifically mentioned that 

the plaintiffs‘ purchased land measuring 1K-18½L is 

surrounded by the vendors‘ brick built boundary wall on all 

sides including an iron gate opening towards the Royal 

Road. As such, the story narrated in para 5 of the plaint is 

completely false. The construction raised by the defendant 

no.1 is only over his plot of land and there arose no 

question of encroachment whatsoever over the plaintiffs‘ 

land and the JDA duly granted permission for such 

construction. 

ISSUES 

13. Upon rival pleadings of the parties, the following 

issues were framed in this suit: 

Issue No.1: Whether there is any cause of action for this 

suit? 

Issue No.2: Whether the suit is barred under the Assam 

Town and Country Planning Act, 1959? 

Issue No.3: Whether the suit is bad for non-joinder of 

necessary party? 

Issue No.4: Whether the suit is undervalued and not 

properly stamped? 

Issue No.5: Whether the suit is bad for non-description of 

suit property properly? 
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Issue No.6: Whether the defendant no.1 raised any illegal 

construction by violating the rules of Assam Town and 

Country Planning Act, 1959 and thereby caused injury to 

the plaintiffs? 

Issue No.7: Whether the plaintiffs have right, title and 

interest over the Schedule A land of the plaint? 

Issue No.8: Whether the defendant no.1 encroached the 

Schedule A land of the plaintiff? 

Issue No.9: To what relief/reliefs are the parties entitled? 

14. The plaintiffs have examined as many as ten witnesses 

in support of their case. The defendant no.1 has, on the 

other hand, examined only himself in support of his case. It 

is pertinent to state that the case as against all the 

proforma defendants proceeded ex parte. 

DISCUSSION, DECISION AND REASONS THEREFOR 

15. I have gone through the pleadings of the parties and 

the evidence on record, and have perused the relevant 

documents and also considered the submissions made by 

the learned counsel. 

Decision on Issue No.1 with reasons 

16. The averments made in the plaint prima facie disclose 

that there is a cause of action for the suit. It may be stated 

here that cause of action is nothing but a bundle of facts 

which a party has to prove to get a judgment in his favour. 

It is a different aspect altogether as to whether or not he 

succeeds in proving these facts. In the instant suit, the 

plaintiffs have alleged that the defendant no.1, who is their 
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adjacent neighbour, has done certain constructions in his 

land which are in violation of the law, and they have sought 

demolition of those unauthorised constructions, among 

other reliefs. The plaintiffs will have to prove all that to get a 

judgment in their favour. So there is a cause of action for 

this suit. This issue is, accordingly, decided in the 

affirmative and in favour of the plaintiffs. 

Decision on Issue No.2 with reasons 

17. The defendant no.1 has averred in his written 

statement that the suit is barred under the ATCP Act. In 

course of his arguments, the learned advocate for the 

defendant no.1 submitted inter alia that under the ATCP 

Act there is a provision for appeal to the Appellate Authority 

but the instant suit has been filed without knocking the 

doors of the Appellate Authority, so the instant suit is 

barred under the said Act. Learned counsel for the 

defendant no.1 also submitted that in the ATCP Act there is 

a specific provision with regard to Bar to suits. Let me now 

have a look at the provisions of the ATCP Act in order to 

check and find out as to whether the stand of the defendant 

no.1 has got any footing. 

18. Chapter VIII of the ATCP Act provides for Appeals and 

the Appellate Authority. As per Section 44(1)(a) of the ATCP 

Act, the duties and powers of the Appellate Authority are 

inter alia to hear and decide appeals against the orders of 

the Authority. The case of the plaintiffs is basically that the 

construction of the defendant no.1 is violative of the 

relevant Rules framed under the ATCP Act and also in 

violation of the JDA permission. The plaintiffs, as it 
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appears, are not aggrieved by any act of the JDA. They do 

not have any claim against the JDA in this suit, and that is 

the reason why the name of the JDA, which was earlier the 

proforma defendant in this suit, was deleted by this Court 

on the prayer of the plaintiffs. As the plaintiffs are not 

aggrieved against any act of the JDA, there is no question of 

their preferring an appeal before the Appellate Authority 

against any order of the JDA. Thus, the stand of the 

defendant no.1 that the instant suit has been filed without 

knocking the doors of the Appellate Authority and 

consequently this suit is barred under the ATCP Act does 

not seem to have any sound footing. 

19. Coming to the provision in the ATCP Act as to Bar to 

suits, let me, first of all, mention that Section 60 of the 

ATCP Act provides for Bar to suits and proceedings in certain 

cases. The said Section is reproduced hereunder: 

60. Bar to suits and prosecutions in certain cases: — (1) No suit, prosecution or 
other proceeding shall lie against an Authority or any officer or servant thereof or 

any person acting under their direction or any Government Officer or servant 

employed for the purposes of this Act for anything which is in good faith done in 

pursuance of this Act, or any rules made thereunder. 

(2) No suit, prosecution or other proceedings shall lie against any officer or servant 

of the authority or any Government Officer or servant employed for the purposes of 

this Act for anything done under this Act, — 

(a) Unless the previous sanction of the State Government has been obtained; and 

(b) Until the expiration of two months after notice in writing has been given to the 
person to be used, clearly stating the cause of action, and the nature of relief 

sought, etc. 

20. As it is apparent from the above provision, there is an 

express bar to suits against the Authority or any officer or 

servant thereof or any person acting under their direction or 

any Government Officer or servant employed for the 

purposes of this Act for anything which is in good faith done 
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in pursuance of this Act, or any rules made thereunder. In 

the instant suit, the plaintiffs have no claim against the 

JDA, as I have mentioned in the preceding paragraph. They 

have grievance only against the defendant no.1 as he had 

allegedly constructed the RCC building in violation of the 

Rules framed under the ATCP Act and also in violation of 

the JDA permission. As such, the instant suit cannot be 

barred under Section 60 of the ATCP Act. 

21. In the result, I have arrived at the conclusion that the 

instant suit is not barred under the ATCP Act. The issue at 

hand is, accordingly, decided in the negative and in favour 

of the plaintiffs. 

Decision on Issue No.3 with reasons 

22. The defendant no.1 has averred in his written 

statement that the suit is bad for non-joinder of necessary 

parties. He has also stated that the plaintiffs purposely and 

with ulterior motive added the JDA as proforma defendant. 

The plaintiffs instituted the suit claiming that the defendant 

had raised the construction in violation of the provisions of 

the ATCP Act and/or in violation of the Rules made 

thereunder, and, as such, the JDA ought to have been 

added as the main defendant. The stand of the defendant 

no.1 is, therefore, that the JDA, which was a necessary 

party to this suit, has not been made the principal 

defendant in this suit, and, as such, this suit is bad for 

non-joinder of necessary party. 

23. A necessary party is a party without impleading whom 

a claim cannot be legally settled by court. In other words, in 

the absence of a necessary party, no effective and complete 
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decree can be passed by the court. There is no standard for 

determining who the necessary parties to a suit are. 

However, the two tests for determining the question as to 

who is a necessary party to a proceeding are: firstly, there 

must be a right to some relief against such party in respect 

of the matter involved in the proceedings in question; and 

secondly, it should not be possible to make an effective 

adjudication in the absence of such a party.  

24. In the instant suit, the plaintiffs have specifically 

stated in paragraph no.9 of their plaint that they are not 

claiming any relief against the JDA in this suit. The JDA 

was earlier the proforma defendant in this suit. The name of 

the JDA was deleted by this Court on the prayer of the 

plaintiffs. In this suit, the plaintiffs have not sought any 

declaratory relief in this suit that the permission accorded 

by the JDA was illegal. Further, it is not also that the JDA 

was not aware about this suit at all. The Member Secretary, 

JDA, has deposed in this suit as an official witness for the 

plaintiffs‘ side. Had the JDA really been directly or legally 

interested in the subject-matter of this suit so as to be 

legally affected by the result of this suit, it would have 

definitely prayed for impleadment as a necessary party to 

this suit. No such prayer has been made by the JDA in this 

suit. Therefore, this suit cannot be bad due to non-joinder 

of necessary parties. The issue at hand is decided in the 

negative and in favour of the plaintiffs. 

Decision on Issue No.4 with reasons 

25. The instant issue is as to whether the suit is 

undervalued and not properly stamped. Well, though the 
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defendant no.1 has stated in his written statement that the 

suit is not valued properly and no adequate ad valorem 

court fee has been paid on proper valuation of the suit, the 

learned advocate for the defendant no.1 has not pressed 

this point in course of arguments. Any ways, it appears 

from the plaint that the suit has been valued for the 

purpose of court fee and jurisdiction at Rs.10,000/-. The 

plaintiffs have paid ad valorem court fee of Rs.834.10 for 

recovery of possession. They have also paid separate court 

fees for declaration and injunction. I do not think the court 

fee so paid by the plaintiffs is not proper. In the result, this 

issue is decided in the negative and in favour of the 

plaintiffs.    

Decision on Issue No.5 with reasons 

26. The issue at hand is as to whether the suit is bad for 

non-description of suit property properly. In their plaint, the 

plaintiffs have stated in para1 that ―the suit premises are 

described in Schedule A below‖. In reply to the statement 

made in para 1 of the plaint, the defendant no.1 has stated 

in his written statement that the statement made in para 1 

is vague, indefinite and in contravention of the provisions of 

law. He has also stated that the suit premises, as described 

in Schedule of the plaint, is not properly described as per 

provisions of law, and the suit deserves to be dismissed in 

limine for want of non-description of the suit properly. 

27. On going through the plaint, it appears that there is, 

in fact, no “Schedule A” in the plaint, as alleged by the 

plaintiffs. On the other hand, there is only “Schedule” which 

has seven sub-divisions, (a) to (g). In sub-division (a), the 
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plaintiffs have given the description of the strip of land in 

respect of which they have sought recovery of vacant 

possession. They have shown the dimension of the said 

strip of land and have also given other descriptions, like 

Patta number, Dag number, Block number, etc. In sub-

divisions (b) to (g), the plaintiffs have given the description 

of constructions done by the defendant no.1 which, 

according to them, are unauthorised constructions and are, 

therefore, liable to be demolished/dismantled. 

28. The property described in sub-division (a) is land, and 

the plaintiffs have identified it by dimensions, land record 

numbers and its situation (north-west corner of their total 

land). Therefore, I think this property has been properly 

identified as per provision of Order VII, Rule 3, CPC. The 

properties described in sub-divisions (b) to (g) are not lands, 

but only constructions, like RCC pillars, brick wall, RCC 

stairs, etc. I think the plaintiffs have reasonably described 

these properties as well. Therefore, the plea of the defendant 

no.1 that the suit premises is not properly described is not 

acceptable. It is, of course, to be accepted that the said sub-

divisions, in fact, contain the reliefs claimed by the plaintiffs 

in this suit, like recovery of possession and demolition. Be 

that as it may, the said sub-divisions at the same time 

contain all reasonable descriptions to identify the properties 

properly. In the result, this issue is decided in the negative 

and in favour of the plaintiffs.                  

Decision on Issue No.6 with reasons                  

29. The issue at hand is as to whether the defendant no.1 

has raised any illegal construction by violating the rules of 
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ATCP Act and thereby caused injury to the plaintiffs. 

Learned senior counsel for the plaintiffs has submitted in 

course of arguments that the defendant no.1 had started 

the construction of the RCC building without obtaining any 

permission from the JDA. When the JDA permission was 

obtained, the defendant no.1 had already completed 

construction upto the second floor. Moreover, the 

construction done by the defendant no.1 was not as per the 

permission obtained from the JDA. More so, the permission 

obtained from the JDA was not as per law as because the 

JDA had realised fees as well as penalty before issuance of 

permission. Therefore, the entire construction of the 

defendant no.1, raised in violation of the law and in 

violation of the JDA permission, is liable to be demolished. 

30. The plaintiffs have exhibited, through Sri Sankar 

Prasad Biswas (PW10), Member Secretary, JDA, the 

application made by the defendant no.1 to the JDA as 

Ext.37. As it appears from the body of Ext.37, the defendant 

no.1 had taken the application form from the office of the 

JDA on 22.7.2005 by making deposit of an amount of 

Rs.30/-. Thereafter, he submitted the application for 

permission to the JDA on 1.8.2005, as deposed by him in 

his cross-examination and also by PW10 in his evidence. 

PW10 has also deposed that on 1.8.2005 the JDA Chairman 

ordered for taking Rs.13,000/- as fees and Rs.20,000/- as 

penalty from the defendant no.1. The defendant no.1 

submitted the fees of Rs.13,000/- and penalty of 

Rs.20,000/- on 26.8.2005. PW10 has also deposed that the 

JDA granted permission to the defendant no.1 on 

12.4.2006. PW10 has further deposed that before granting 
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permission the JDA Chairman had deputed two JDA 

officials and had called for a report from them. The JDA 

Chairman had received the report on 10.4.2006. The then 

Member Secretary, JDA, had thereafter given one note to 

the Chairman, JDA, on that report. The JDA Chairman 

thereafter approved the note of the Member Secretary and 

accorded permission on 12.4.2006. It is pertinent to state 

that the then Member Secretary had mentioned in his note 

inter alia that the front portion of the proposed building 

from the existing RCC building towards the Royal Road may 

be considered for approval subject to condition that 

proper/necessary arrangements for letting down the rain 

water from upper floors without affecting the neighbours. 

This was approved by the Chairman, JDA, on 12.4.2006. 

31. As to the taking of Rs.13,000/- as fees and 

Rs.20,000/- as penalty from the defendant no.1, which the 

plaintiffs have questioned in this suit, it needs to be stated 

that Rule 3.19 of the Building Bye-Laws for the State of 

Assam provides for Fees for permission. Appendix-III of the 

Building Bye-Laws for the State of Assam provides for 

penalties to be levied for violations of provisions of Master 

Plan / Zoning Regulations and Bye-Laws. It is stated in 

Appendix-III of the Building Bye-Laws that if a building or 

part thereof has been constructed unauthorisedly i.e. 

without obtaining the required building permit from the 

Authority as required by the Building Bye-Laws the same 

shall be compounded at the rates provided thereunder 

provided the construction otherwise conforms to the 

provisions of Building Bye-Laws and Master Plan and 

Zoning Regulations. This provision in the Building Bye-
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Laws justifies the act of the JDA in granting permission for 

the construction of the defendant no.1 by taking penalty of 

Rs.20,000/- even though the construction was started 

much earlier without obtaining any permission from the 

JDA. As deposed by Smt. Sampati Devi Randhar [DW1 in 

Misc. (J) Case No.18/2007] in her testimony (Ext.39), upto 

December, 2005, they had completed construction of 

ground floor, first floor and second floor. But, as I have 

stated hereinbefore, permission was obtained from the JDA 

only on 12.4.2006. Be that as it may, the permission 

granted by the JDA was still a valid permission as it was 

granted after receiving penalty.               

32. The next argument of the learned senior counsel for 

the plaintiffs is that the RCC construction of the defendant 

no.1 was liable to be demolished as because it was raised in 

violation of the Rules framed under the ATCP Act and Zonal 

Regulations and also in violation of the JDA permission. As 

it appears from the averments made in the plaint, the 

defendant no.1 had made the following constructions 

which, according to the plaintiffs, are in violation of the 

Rules made under the ATCP Act, and liable to be 

demolished: 

(1) All illegal and unauthorised constructions made by the 

defendant no.1 from the ground floor upto the top floor in 

the south-eastern part of his land without leaving any space 

between his fresh construction and plaintiffs‘ northern 

boundary wall; 

(2) The RCC stairs raised by the defendant no.1 from the 

ground floor of his construction without leaving any space 
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between the said RCC stairs and the plaintiffs‘ northern 

boundary wall;   

(3) All iron rod RCC pillars, iron rod RCC tie beams and all 

pucca constructions in the vacant portion of the plaintiffs‘ 

land situated in the north-western corner of their land; 

(4) Ten RCC pillars at the roof top of the second floor, that 

is, at the third storey level; 

(5) Brick wall north to south at and from the eastern side of 

the plaintiffs‘ sanitary latrine in a portion from out of 8 feet 

× 20 feet of the land of the plaintiffs in their north-western 

corner; 

(6) Brick wall from west to east starting from the western 

landing point of the stairs of the defendant no.1 over the 

existing boundary wall of the plaintiffs; and 

(7) RCC pillar in the side of the defendant no.1 contiguously 

attached to the northern boundary wall of the plaintiffs at 

about 5 feet from the eastern point of the said northern 

boundary wall of the plaintiffs. 

33. Let me now discuss the evidence tendered on record in 

detail so as to find out as to whether the above 

constructions made by the defendant no.1 are really 

unauthorised constructions and liable to be demolished. 

34. The plaintiffs have stated in the plaint that the 

defendant no.1 did not leave any open space towards the 

northern boundary wall of the plaintiffs. The stairs, which 

were constructed anew by the defendant no.1, are attached 

to the northern boundary wall of the plaintiffs. The first 

landing of the said stairs is hardly one foot below the top of 
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the five feet high boundary wall of the plaintiffs. No side 

setback was left by the defendant no.1 towards the 

plaintiffs‘ side at the ground floor level while raising his new 

construction. The defendant no.1 made projection of chajjas 

towards the southern side of his new construction (i.e. 

plaintiffs‘ side) at the first and second floor levels. 

Subsequently, he covered the projected chajjas from first 

floor level onwards by walls of the house. The projected 

portions of the construction of the defendant no.1 are 

covering the plaintiffs‘ northern boundary wall at the 

ground floor level and in the middle portion of the wall the 

projections have even intruded upon plaintiffs‘ land. 

35. The learned senior counsel for the plaintiffs has 

submitted in course of arguments that as per Zoning 

Regulations the defendant no.1 was required to keep sky-

open space of 5 feet towards the southern side of his RCC 

building. But the defendant no.1 did not leave any sky-open 

space towards the southern side i.e. towards the northern 

boundary wall of the plaintiffs. Further, the stairs 

constructed by the plaintiffs are attached to the northern 

boundary wall of the plaintiffs and the first landing of the 

said stairs is hardly one foot below the top of the boundary 

wall. The sidewise projections or chajjas made by the 

defendant no.1 on the southern side on the ground floor 

roof and upper floor roofs are covering the boundary wall of 

the plaintiffs and in some portions the chajjas have even 

intruded towards the land of the plaintiffs. 

36. The plaintiffs have exhibited the Drawing of the 

proposed RCC construction of the defendant no.1 (which 

was submitted along with the application for JDA 
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permission) as Ext.38 (proved in original). The plaintiffs 

have also exhibited the original of Ext.38 as Ext.41. It 

appears from Ext.38/Ext.41 that on the roofs of ground 

floor and upper floors sidewise projections or chajjas 

towards the southern side (towards the plaintiffs‘ land) have 

been shown. As the chajjas are very much there in the 

diagram and the proposed construction as per diagram was 

approved by the JDA on 12.4.2006 as per report of the 

Chairman, JDA, vide Ext.35 (5), the plaintiffs cannot show 

objection in this suit to the construction of the said sidewise 

projections or chajjas as because they have not made any 

claim against the JDA in this suit. They cannot say that the 

said chajjas are not as per Rules framed under the ATCP 

Act, for, they have not made any claim against the JDA 

which had approved the said construction. As they have not 

made JDA a party to this suit, they cannot also say that 

those chajjas should not have been approved by the JDA for 

there would have been sky-open space on the southern side 

of the RCC construction but for the said chajjas. 

37. It may be stated here that in his evidence PW10 has 

deposed that generally 2.5 feet open space is required to be 

kept but the defendant had not kept any sky open space of 

2.5 feet but still the JDA had given permission. Thus, as the 

JDA had given permission to the defendant no.1 to 

construct the RCC building without keeping any sky-open 

space, the course open to the plaintiffs was to prefer appeal 

before the Appellate Authority under the relevant provision 

of the ATCP Act or under Rule 9.1 of the Final Uniform 

Zoning Regulations which the plaintiffs have not done. It is 

pertinent to mention that PW10 has stated in his cross-
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examination that if any party is aggrieved as a result of the 

permission given by the Authority he can legally file 

application before the Appellate Authority. 

38. Discussing about the requirement of keeping side 

setback, the plaintiffs have alleged that no side setback was 

left by the defendant no.1 towards the plaintiffs‘ side (i.e. 

southern side) at the ground floor level while raising his 

new construction. Let me state here that as per the Final 

Uniform Zoning Regulations and the Building Bye-Laws for 

the State of Assam the side setback for High Density Zones 

must be 1.5 metres, that is, approximately 5 feet. Setback 

upto 2.5 feet can be compounded / regularized. The land in 

the instant case is a Residential area and falls in High 

Density Zone, as deposed by PW10. PW10 has also deposed 

that as the width of the land was less than 7.5 metre, the 

defendant could leave side space of 0.75 metre, i.e. 2.5 feet. 

In his evidence, Sri Ajoy Agarwal (PW2) has deposed in his 

evidence that in between the defendant‘s house and the 

boundary wall of the plaintiffs there is a 2½ feet × 25 feet 

path. This shows that the defendant no.1 had kept side 

setback on the southern side between his new construction 

and the plaintiffs‘ boundary wall.          

39. Let me now discuss the point as to the projections or 

chajjas covering the boundary wall of the plaintiffs and in 

some portions even intruding towards the land of the 

plaintiffs. It is needless to say that the projections or chajjas 

are supposed to be over the land of the defendant no.1 

within the plaintiffs‘ northern boundary wall. The 

projections or chajjas must not, in any case, lie over the 

boundary wall and must never intrude upon the land of the 
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plaintiffs. It is pertinent to state here that in his report/note 

submitted before the Chairman, JDA, the then Member 

Secretary, JDA, had mentioned a condition that 

proper/necessary arrangements for letting down the rain 

water from upper floors without affecting the neighbours 

should be made. This condition is, by itself, illustrative of 

the requirement that the defendant no.1 should see that no 

part of his proposed construction should entrench upon the 

land of the plaintiffs. It is the case of the plaintiffs that the 

projections or chajjas of the defendant‘s RCC building are 

covering the plaintiffs‘ northern boundary wall at the 

ground floor level and in the middle portion of the wall the 

projections have even intruded upon the land of the 

plaintiffs. The testimony of PW2 has corroborated this case 

of the plaintiffs. He has deposed that the chajja on the roof 

of the ground floor is projected near the boundary wall of 

the plaintiffs. The chajjas of the first floor level and second 

floor level are projected in the same manner. The wall of the 

defendant‘s house has been raised from the edge of the 

chajjas. The wall has been intruding a little towards the 

boundary of the plaintiffs. It will not be out of place to 

mention here that on 28.5.2007 a joint petition was filed by 

the parties seeking time for filing compromise petition as an 

amicable settlement had been reportedly reached between 

them, and a Xerox copy of the settlement agreement was 

submitted by them along with that petition. It is stated in 

Para IV of the settlement agreement (which is found tagged 

in the case record) that the defendant shall at his cost 

remove all encroachments by his building over the plaintiff‘s 

northern boundary wall on the top floor as would be found 
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in joint measurement. This joint statement in the 

settlement agreement tends to show that the projections or 

chajjas of the newly constructed RCC building of the 

defendant no.1 are, in fact, intruding or encroaching upon 

the land of the plaintiffs. The defendant no.1 is liable to 

remove these intrusions or encroachments by way of 

demolition.                  

40. Discussing now about the stairs constructed by the 

defendant no.1, let me reiterate that the plaintiffs have 

stated in their plaint that the stairs constructed by the 

defendant no.1 are attached to their northern boundary 

wall and the first landing of the said stairs is hardly one 

foot below the top of the five feet high boundary wall of the 

plaintiffs. The plaintiff no.1 (PW1) has stated this in his 

evidence on affidavit as well. PW2 has also stated in his 

evidence that the staircase adjoins the boundary wall of the 

plaintiffs. Further, the defendant no.1 (DW1) has deposed 

that the staircase first proceeds towards the west and then 

goes towards north side. There is a landing before going 

towards north side. The staircase going towards west 

adjoins and touches the boundary wall of the plaintiffs. He 

has also deposed that as per diagram no permission was 

given for making staircase in the open space, but he made 

the staircase in the open space. The testimony of none other 

than the defendant no.1 (DW1) himself proves the fact that 

there is a staircase between the new RCC building of the 

defendant and the plaintiffs‘ northern boundary wall. 

Ext.38/Ext.41 (Diagram) does not show or provide for any 

staircase in that area. In Ext.38/Ext.41, that area has been 

shown as an open area. As per Ext.38/Ext.41, the staircase 



27 

 

is shown as first running up towards north (and not 

towards west). But, as the defendant no.1 has deposed, the 

staircase first runs towards the west by adjoining the 

northern boundary wall of the plaintiffs. Therefore, the 

staircase constructed by the defendant no.1 in the southern 

setback area of the new RCC building is liable to be 

demolished. 

41. Proceeding further, the plaintiffs have claimed 

ownership over the 8 feet × 20 feet land situated at the back 

side of the land of the defendant no.1 and lying in the 

north-west corner of the land of the plaintiffs. But in view of 

my decision on Issue No.7, the plaintiffs have failed to 

establish that they have right, title and interest over the 

said 8 feet × 20 feet land. Be that as it may, it cannot be 

gainsaid that the said disputed 8 feet × 20 feet land lies 

adjacent to the land of the plaintiffs at north-west portion. 

Therefore, if any illegal or unauthorised construction is 

made on that land, the plaintiffs will definitely have a right 

to ask for injunction. I would discuss in detail a bit later as 

to why the plaintiffs shall have such a right. 

42. The plaintiffs have stated in their plaint that in July, 

2005, the defendant no.1 had put iron tie beam 

contiguously to the north of the northern boundary wall of 

the plaintiffs and also in other portion covering the 

plaintiffs‘ vacant space in the north-western corner of their 

land wherein the sanitary tank was situated. The defendant 

no.1 had also put some iron rod pillars in the said area of 

the plaintiffs. The sanitary latrine of the plaintiffs was, 

however, not disturbed though the defendant no.1 had 

dismantled the other sanitary latrine. The sanitary tank was 
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also filled up with earth by the defendant no.1. The 

defendant no.1 had, thus, encroached upon the said 8 feet 

× 20 feet open space in the north-west corner of the 

plaintiffs‘ land excluding the area of the sanitary latrine in 

possession of the plaintiffs. The defendant no.1 (DW1) has 

deposed in his evidence on affidavit that he had demolished 

the old latrine situated in the said strip of land and had 

erected posts and tie beam there. In his cross-examination 

also, the defendant no.1 has admitted that one RCC post 

and two beams were put by him after demolishing the old 

latrine situated on the empty land behind his existing RCC 

house. He has also deposed that he does not remember if he 

had taken permission for doing construction at the back 

side. He has also admitted in his cross-examination that he 

raised a 10 feet wall at the back side. He has also deposed 

that he had filed application before the JDA to allow 

permission for constructing the wall behind his old RCC 

house, but he does not know if he had obtained any 

permission. It appears from the Site Plan in the Diagram 

(Ext.38/Ext.41) that the only portion of the land of the 

defendant no.1 where the proposed construction was 

approved by the JDA (as shown in red-ink) was the front 

portion of the land situated towards east from the existing 

two-storied RCC building, that is, the land where the old 

Assam-type house was situated. No permission was, 

therefore, granted by the JDA for any construction behind 

the existing two-storied RCC building. As such, the 

construction made by the defendant no.1 in the said 8 feet 

× 20 feet land situated behind the existing two-storied RCC 

building of the defendant no.1 is liable to be demolished. 
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43. As to the construction of ten numbers of RCC pillars 

by the defendant no.1 at the roof top of the second floor, 

that is, at the third storey level, of the newly constructed 

RCC building, all I would like to state is that there is no 

illegality in that construction. It is apparent from the 

Diagram (Ext.38/Ext.41) that the JDA had approved 

construction upto third floor level, i.e. upto three storeys. 

As such, there was no illegality on the part of the defendant 

no.1 in erecting the said RCC pillars at the third storey 

level.  

44. Coming to the factum of the raising of brick wall from 

west to east starting from the western landing point of the 

stairs of the defendant no.1 over the existing boundary wall 

of the plaintiffs, the plaintiff no.1 (PW1) has deposed in his 

evidence on affidavit that during the pendency of the suit 

the defendant no.1 had raised one brick wall of about 8 feet 

height on 22.7.2007 from east to west in his side 

contiguously attached to the plaintiffs‘ northern boundary 

wall, and the said boundary wall was upto the newly 

constructed staircase of the defendant no.1. In his cross-

examination, the defendant no.1 (DW1) has stated that he 

cannot say whether he had taken permission in respect of 

the 7 feet high wall which he has constructed contiguous to 

the northern boundary wall of the plaintiffs. Thus, the 

defendant no.1 has indirectly admitted that he had 

constructed the said brick wall in his side contiguous to the 

northern boundary wall of the plaintiffs, east to west till his 

newly constructed staircase. Ext.38/Ext.41 does not depict 

any such construction. The defendant no.1 has not filed 

any document to prove that he had obtained JDA 
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permission for raising that brick wall. As such, said brick 

wall is liable to be demolished. 

45. Having discussed at length about the unauthorised 

constructions of the defendant no.1, it is now time to 

discuss one other important aspect. In course of 

arguments, learned advocate for the defendant no.1 

submitted that the fact whether the defendant no.1 had 

done any unauthorised construction without obtaining any 

permission from the JDA or in violation of the permission 

accorded by the JDA is in between the defendant no.1 and 

the JDA. The plaintiffs do not have any right to sue the 

defendant no.1 against any unauthorised construction. 

There is no question of any injury being caused to the 

plaintiffs because of any such unauthorised construction.  

46. However, this submission of the learned advocate for 

the defendant no.1 does not appear to be correct in view of 

the law laid down in this regard in some reported decisions. 

Learned senior counsel for the plaintiffs has placed reliance 

on a reported decision, Krishna Kali Mallik v. Babulal 

Shaw and others, MANU/WB/0029/1965 : A.I.R. 1965 

Cal. 148. In that case, the neighbour of the plaintiff was 

constructing building in violation of municipal statutory 

rules relating to open space, back space, side space to be 

kept open at a building. It was held that the plaintiff has a 

right to sue the defendants and ask for an injunction. It was 

observed, by A. N. Ray, J., in paragraph 42, as under: 

“In the present case the defendants have an obligation under the Statute to build in 

accordance with Rules. That statutory obligation, it is contended by the defendants, is 

enforceable by the Corporation only under some sections of the Act. The Corporation has 

the right to proceed against the offending building because of the benefit and the interest 

of the public safeguarded by the Act that buildings shall not be constructed in violation of 

javascript:fnOpenGlobalPopUp('/citation/crosscitations.asp','MANU/WB/0029/1965','1');
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the Statute. An illegal construction by the defendants materially affects the right to or 

enjoyment of the plaintiff's property. The defendants owe duty and obligation under the 

Statute not only to the Corporation as custodian of the owners of buildings but also to the 

plaintiff. This duty arises by implication under the Statute. If the defendant constructs a 

building according to a plan which is illegal the adjoining owner has the right to ask for an 

injunction because there is an invasion of right to and enjoyment of property by the illegal 

construction and the defendant owes an obligation to the plaintiff to obey the law.” 

47. In another decision, Onkar Nath v. Ram Nath Gupta 

and others, MANU/DE/0572/1985: A.I.R. 1985 Delhi 

293, it was observed as follows:  

“From these authorities, it appears that the plaintiff has a right to seek the aid of the 

Court in restraining his neighbour from raising construction contrary to bye-laws or from 

raising unauthorised construction. Raising of unauthorised construction will affect the 

rights of the plaintiff as under the Building bye-laws 1983 leaving setbacks is mandatory. 

Admittedly, there is no sanction plan in favour of the defendants. They have not made any 

application for obtaining any sanction for raising a building, but still their intention from 

the report of the local commissioner is clear that they intend to raise structures. Such a 

structure cannot be raised without permission of the authorities concerned. If a structure 

is raised without permission it would affect the right of the plaintiff. I therefore do not 

agree with the observation of the Lower Courts that the plaintiff has no prima facie case; 

that his right is not affected. The plaintiff is the owner of the building, while the 

defendants are alleged to be the owner of the adjoining plot. If the defendants are allowed 

to raise unauthorised structure, the right of the plaintiff is likely to be affected.”    

48. In yet another decision, B. Raghunandan Sarvan v. 

Smt. Kanta Devi and Another, MANU/UP/0027/1975 : 

A.I.R. 1975 All. 130, it was observed as follows: 

“When a Municipal Board makes bye-laws of the present nature, it does so for the 

purpose of promoting and maintaining health, safety and convenience of the inhabitants 

of the Municipality. Their violation will naturally affect adversely the health, safety and 

convenience of the citizens; it must, therefore, be held that the bye-law casts an 

obligation on citizens not to act in violation thereof, and every citizen can claim an 

injunction to prevent the breach of the bye-law. A similar view was taken by the 

Calcutta High Court in MANU/WB/0029/1965 : A.I.R. 1965 Cal. 148 (supra) where, 

dealing with the rights of a resident in the locality to check the constructions which were 

going to be made without leaving adequate space as required under the bye-law, it was 

observed by A. N. Ray, J. that „it was impossible to say that the Petitioner would not be 

affected by any breach of the existing rules, and in my view he has a right to insist that 

these rules should be strictly observed in reference to any plan.‟ 

From these authorities it is clear that a construction in violation of the Municipal 

Building Rules is a direct infringement of the rights of the Petitioner recognised and 
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provided for in the rule itself and the Petitioner has a direct interest in the subject-

matter of the suit where the 1st Respondent seeks an injunction against the Municipal 

Corporation and its Commissioner from enforcing an order for demolition of a 

construction said to be opposed to the requirements of the Municipal Rules in that 

behalf.” 

49. From the above decisions, it becomes amply clear that 

an owner of property cannot remain as a mute spectator to 

any unauthorised construction done on his neighbouring 

land by his neighbouring owner in violation of building 

regulations. He very much has the right to sue the 

neighbouring owner against such unauthorised 

construction. It is an admitted fact that the plaintiffs had 

filed complaints before the JDA to stop the constructions. In 

spite of the protestations made by the plaintiffs, when the 

construction work was not stopped by the defendant no.1, 

the plaintiffs ultimately instituted this suit. 

50. In view of the foregoing discussion on this Issue, I 

have reached at the conclusion that the defendant no.1 had 

raised certain unauthorised constructions (as detailed in 

my discussion) in violation of the Rules framed under the 

ATCP Act and had thereby caused injury to the plaintiffs. 

The Issue at hand is, accordingly, decided in the affirmative 

and in favour of the plaintiffs.                  

Decision on Issues No.7 and 8 with reasons 

51. Both these issues are taken up for discussion together 

for the sake of convenience. The decision on Issue No.7 

would be significant to decide Issue No.8 as well as because 

if Issue No.7 is decided in the negative and it is concluded 

that the plaintiffs do not have any right, title and interest in 

respect of the Schedule A land, it will not be necessary to 
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discuss Issue No.8. Before I start my discussion on these 

two issues, I would like to mention that there is no 

Schedule A in the plaint. There are, however, Schedules (a) 

to (g) in the plaint. Schedule (a) relates to recovery of vacant 

possession of 8 feet × 20 feet land excluding the area 

covered by the plaintiffs‘ existing sanitary latrine from out of 

land of Dag No.1944 of P.P. No.27 of Block No.6 of Jorhat 

Town situated in the north-west corner of the land of the 

plaintiffs. I am quite sure that Schedule A land referred to 

in Issues No.7 and 8 is none other than the above land 

described in Schedule (a). I think due to inadvertence 

―Schedule A land‖ was wrongly written by the then Munsiff 

No.2, Jorhat, while framing these issues instead of writing 

―Schedule (a) land‖. 

52. The plaintiffs have stated in the plaint that after taking 

over possession of their purchased land on 17.11.99 they 

had put brick wall on the western side which was earlier 

lying open. On the northern side, though there was wall 

from east to west upto the western end of the existing two-

storied RCC building of the vendors of the defendant no.1, it 

was broken at different places and was also not of the 

present height. There was no boundary wall from the 

western end of the old RCC building of the defendant no.1 

upto the western point of the land. There was also no 

boundary wall in the western side of the land of the 

defendant no.1 when the plaintiffs had purchased their 

land and the land situated to the west of the land of the 

defendant no.1 was lying vacant. The vendors of the 

defendant no.1 were not favourably disposed of to the 

purchase of property by the plaintiffs. The plaintiffs for 
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security and other reasons put a boundary wall on northern 

side from the western point and connected it with the 

existing northern boundary wall by keeping their entry to 

the sanitary latrine open. In the north-west corner, the 

plaintiffs‘ purchased land extended upto 8 feet from south 

to north and 20 feet from east to west behind the two-

storied RCC building of the vendors of the defendant no.1. 

The said space of the plaintiffs has all along been lying 

vacant before encroachment by the defendant no.1. 

53. Learned advocate for the defendant no.1 submitted in 

course of arguments that as per the Schedule to the Deed of 

Sale (Ext.1) when the plaintiffs had purchased their land on 

17.11.1999 the land was surrounded by their vendors‘ 

brick-built boundary walls on all sides. Therefore, according 

to the learned advocate for the defendant no.1, the land of 

the plaintiffs is, in fact, the land surrounded by the brick 

wall and not any other land outside the brick wall. Learned 

advocate also submitted that the assertion of the plaintiffs 

that ―for security and other reasons they had put a 

boundary wall on the northern side from the western point 

and connected it with existing northern boundary wall as 

because the vendors of the defendant no.1 were not 

favourably disposed of to the purchase of property by the 

plaintiffs‖ is a totally false assertion and the plaintiffs do 

not have any right, title and interest over the said 8 feet × 

20 feet land. 

54. On perusal of the Schedule to the Deed of Sale 

No.1917 dated 17.11.99 (Ext.1), what becomes apparent is 

that the land that was purchased by the plaintiffs from their 

vendors was surrounded by brick-built boundary walls on 
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all sides including an iron-gate opening towards the Royal 

Road. The land also included sanitary latrine (that is, one 

sanitary latrine) and part of sanitary tank. It is significant 

to state that the Schedule to Ext.1 specifically mentions 

about the inclusion of sanitary latrine, and not (two) 

sanitary latrines. The Schedule also specifically mentions 

about the inclusion of a part of sanitary tank, and not the 

entire sanitary tank. Sri Rajesh Sarma (PW3), the mason, 

has deposed in his evidence that at the north-west portion 

of the plaintiffs‘ land there were two latrines. One latrine 

was towards the house of the plaintiffs and the door of the 

other latrine was towards north and not facing the house of 

the plaintiffs. That there were two latrines in that area is 

also evident from the testimony of the plaintiff no.1 (PW1). 

But, as I have already mentioned, the Schedule to Ext.1 

does not mention about latrines, but only latrine. It thereby 

follows in view of the contents of the Schedule to Ext.1 that 

there was only one latrine within the boundary of the 

purchased land of the plaintiffs, and the other latrine was 

beyond the boundary of the plaintiffs‘ purchased land. 

55. The plaintiff no.1 (PW1) has deposed in his cross-

examination that when the defendant no.1 was a tenant 

under his vendors, he had been using one latrine situated 

at the back side. The defendant no.1 broke/dismantled the 

latrine that was used by him, but he did not dismantle the 

latrine used by the plaintiffs. In their plaint also, the 

plaintiffs have stated that the defendant no.1 did not 

disturb the sanitary latrine of the plaintiffs; he only 

dismantled the sanitary latrine allowed to be used by the 

vendors of the plaintiffs to the vendor of the defendant no.1, 
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and subsequently by the plaintiffs to the vendor of the 

defendant no.1, and, after purchase of the property by the 

defendant no.1, by the plaintiffs to the defendant no.1. The 

assertion of the plaintiffs that both the latrines belonged to 

them and one latrine was allowed to be used by them to the 

defendant no.1 does not appear to be worth believing in 

view of the fact that the Schedule to the Deed of Sale (Ext.1) 

does not specifically mention about the inclusion of two 

latrines in the purchased land of the plaintiffs. Moreover, 

the fact that both the sanitary latrines belonged to the 

plaintiffs and they had allowed the vendors of the defendant 

no.1 and subsequently the defendant no.1 to use one of the 

sanitary latrines has not been proved by the plaintiffs by 

leading any oral evidence.  

56. So far as the sanitary tank is concerned, the Schedule 

to Ext.1 specifically states that the purchased land of the 

plaintiffs included a part of the sanitary tank. In his cross-

examination also the plaintiff no.1 (PW1) has deposed that 

through the Sale Deed (Ext.1) he had purchased the land 

along with a part of the sanitary tank. It automatically 

follows that the remaining part of the sanitary tank was 

beyond the boundary of the purchased land of the plaintiffs. 

Thus, a reasonable doubt is created in my mind as to 

whether the land situated at the back side of the existing 

two-storied RCC building of the defendant no.1, where two 

latrines and one sanitary tank were located, really belonged 

to the plaintiffs entirely. 

57. The plaintiffs have adduced the evidence of PW3 who 

has deposed inter alia that he had constructed the 

boundary wall on all four sides of the plaintiffs‘ purchased 
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land about 10 years back. PW3 has also deposed that on 

the boundary of the lands of the plaintiffs and his neighbor 

there was a tin bera from the latrines at the backside 

towards the east upto near the two-storied RCC house. 

From near the RCC house there was a 1½ feet high brick 

wall towards the east. PW3 has deposed that he had 

constructed the boundary wall in place of the tin bera. He 

has also deposed that he demolished the existing brick wall 

situated by the RCC building and in that place he erected a 

new wall. He has further deposed that the door of the 

latrine situated towards the house of the plaintiffs was kept 

open and no wall was erected there. At the first place, let 

me state here that it is evident that the testimony of PW3 is 

totally contradictory to what the Schedule to the Sale Deed 

(Ext.1) contains. The Schedule specifically says that the 

purchased land of the plaintiffs was surrounded by brick-

walls on all sides. Even if the testimony of PW3 is believed 

for the time being, a question that readily comes to my 

mind is as to why the plaintiffs should have erected brick 

wall by leaving out their own land in the north-west portion. 

It is not in the normal course of events that any person 

would erect boundary wall by leaving out a portion of his 

land, unless, of course, he has abandoned that portion of 

land to somebody. In the case at hand, the plaintiffs have 

not given any reasonable explanation as to why they had 

raised the boundary wall by leaving out their alleged 8 feet 

× 20 feet land at the north-west portion. The explanation 

given by the plaintiffs in the plaint to the effect that for 

security and other reasons they had raised the said 

boundary wall does not at all seem to be reasonable and 
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explanatory. Therefore, the assertion of the plaintiffs that 

they have right, title and interest over that 8 feet × 20 feet 

land is not, according to my considered view, worth 

believing. 

58. I would like to point out one other aspect that tends to 

becloud the claim of the plaintiffs over the said 8 feet × 20 

feet strip of land. The plaintiffs have stated in their plaint 

that the said 8 feet × 20 feet land situated in the north 

western corner of their purchased land has all along been 

lying vacant before encroachment by the defendant no.1. 

Admittedly, the plaintiffs had purchased their land in 

November, 1999. And, as it appears from the recitals of 

Ext.1, the plaintiffs were given delivery of possession of the 

land prior to that, that is, on 31.8.1999. It appears from the 

averments made in the plaint that the defendant no.1 

allegedly encroached upon the said 8 feet × 20 feet open 

space in July, 2005. The act of the plaintiffs in leaving the 

said 8 feet × 20 feet land vacant all along since 1999 till the 

alleged encroachment poses a question as to whether they 

had really purchased that strip of land. It is understood 

that the vendors of the defendant no.1 were not favourably 

disposed of to the purchase of the property by the plaintiffs, 

and for security and other reasons they had raised the 

boundary wall at the north-west portion by leaving out the 

said 8 feet × 20 feet strip of land, as the plaintiffs have 

claimed in the plaint. But, in the year 2003, the vendors of 

the defendant no.1 had sold their land to the defendant 

no.1. Since then, the vendors of the defendant no.1, who 

did not have good terms with the plaintiffs, have not been 

living there anymore. The plaintiffs should have then taken 
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possession over that 8 feet × 20 feet strip of land. But that 

strip of land still remained vacant even thereafter. 

59. Coming back to the testimony of PW3, he has deposed 

that ten years ago he had constructed the boundary wall on 

all sides of the purchased land of the plaintiffs. He has also 

deposed that on the boundary of the lands of the plaintiffs 

and his neighbor (that is, the vendors of the defendant no.1) 

there was a tin bera from the latrines at the backside 

towards the east upto near the two-storied RCC house. He 

has further deposed that he had constructed the boundary 

wall in place of the tin bera. Now, a question that instantly 

comes to my mind is as to why there was that tin bera from 

the latrines at the backside towards the east upto near the 

existing two-storied RCC house of the vendors of the 

defendant no.1. Had the plaintiffs really purchased that 

strip of land which contained the two latrines and the 

sanitary tank, there should not have been any tin bera 

there. The brick wall was put by PW3 in place of the said tin 

bera, and this negates the averment of the plaintiffs that 

they had put the brick wall there due to security and other 

reasons. The tin bera partition was, in fact, already there 

and that was simply replaced by the plaintiffs with a brick 

wall.  

60. In view of the foregoing discussion on the Issues in 

hand, I have no alternative but to conclude that the 

plaintiffs have not been successful in establishing that they 

have right, title and interest over the Schedule (a) land. 

Issue No.7 is, accordingly, decided in the negative and 

against the plaintiffs. In view of the decision on Issue No.7, 

discussion on Issue No.8 is not necessary. Issue No.8 is as 



40 

 

to whether the defendant no.1 encroached upon the 

Schedule (a) land of the plaintiffs. As per my decision on 

Issue No.7, I have reached at the conclusion that the 

Schedule (a) land is not of the plaintiffs; so I don‘t think any 

discussion on Issue No.8 is at all necessary. 

Decision on Issue No.9 with reasons 

61. In view of my decision on Issue No.6, the plaintiffs are 

entitled to a declaration that the following constructions of 

the defendant no.1 are illegal and unauthorised, and liable 

to be demolished by way of mandatory injunction: 

(1) Portions of the sidewise projections or chajjas on the 

roofs of the ground floor and upper floors of the now RCC 

building of the defendant no.1 which are crossing the 

northern boundary wall of the plaintiffs and are intruding 

or encroaching upon the land of the plaintiffs (only the 

intruding/encroaching portions); 

(2) RCC stairs constructed by the defendant no.1 in the 

southern setback area of his new RCC building, that is, in 

between the northern boundary wall of the plaintiffs and his 

new RCC building;   

(3) All iron rod RCC pillars, iron rod RCC tie beams and all 

pucca constructions in the 8 feet × 20 feet strip of land 

situated behind the old two-storied RCC building of the 

defendant no.1 and adjacent to the land of the plaintiffs 

towards north-west; 

(4) Brick wall raised by the defendant no.1 north to south at 

and from the eastern side of the plaintiffs‘ sanitary latrine 

in a portion from out of 8 feet × 20 feet strip of land situated 
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behind the old two-storied RCC building of the defendant 

no.1 and adjacent to the land of the plaintiffs towards 

north-west; and 

(5) Brick wall raised by the defendant no.1 in his side 

contiguously attached to the northern boundary wall of the 

plaintiffs and running east to west upto the western landing 

point of the newly constructed stairs of the defendant no.1. 

62. In view of my decision on Issue No.7, the plaintiffs are 

not entitled to the relief of recovery of possession of the said 

8 feet × 20 feet strip of land situated behind the old two-

storied RCC building of the defendant no.1. The plaintiffs 

are also not entitled to the relief of permanent injunction as 

because by now the construction of the defendant no.1 is 

already completed. Apart from the reliefs mentioned in the 

preceding paragraph, the plaintiffs are entitled to the costs 

of this suit. The instant issue is answered accordingly. 

ORDER 

The suit is partly decreed on contest with costs. 

It is declared that that the following constructions of 

the defendant no.1 are illegal and unauthorised, and 

liable to be demolished: 

(1) Portions of the sidewise projections or chajjas on 

the roofs of the ground floor and upper floors of the new 

RCC building of the defendant no.1 which are crossing 

the northern boundary wall of the plaintiffs and are 

intruding or encroaching upon the land of the plaintiffs 

(only the intruding/encroaching portions); 
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(2) RCC stairs constructed by the defendant no.1 in the 

southern setback area of his new RCC building, that is, 

in between the northern boundary wall of the plaintiffs 

and his new RCC building;   

(3) All iron rod RCC pillars, iron rod RCC tie beams and 

all pucca constructions in the 8 feet × 20 feet strip of 

land situated behind the old two-storied RCC building of 

the defendant no.1 and adjacent to the land of the 

plaintiffs towards north-west; 

(4) Brick wall raised by the defendant no.1 north to 

south at and from the eastern side of the plaintiffs’ 

sanitary latrine in a portion from out of 8 feet × 20 feet 

strip of land situated behind the old two-storied RCC 

building of the defendant no.1 and adjacent to the land 

of the plaintiffs towards north-west; and 

(5) Brick wall raised by the defendant no.1 in his side 

contiguously attached to the northern boundary wall of 

the plaintiffs and running east to west upto the western 

landing point of the newly constructed stairs of the 

defendant no.1. 

Mandatory injunction is hereby granted in favour of the 

plaintiffs, directing the defendant no.1 to demolish the 

above illegal and unauthorised constructions. 

A Decree be drawn accordingly and the case record be 

consigned to the Record Room. 

Given under my hand and the seal of this Court on this the 

14th day of March, 2012, at Jorhat. 
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APPENDIX 

Witnesses examined by the Plaintiffs: 

1. Shri Indra Prasad Sahewalla (PW1) 

2. Shri Ajoy Agarwal (PW2) 

3. Shri Rajesh Sarma (PW3) 

4. Shri Uddhab Mirdha (PW4) 

5. Shri Mrinaljyoti Bordoloi (PW5) 

6. Md. Sadique Ali (PW6) 

7. Shri Kajal Kr. Deb (PW7) 

8. Shri Amiya Dutta (PW8) 

9. Shri Biren Kakoty (PW9) 

10. Shri Sankar Prasad Biswas (PW10) 

Documents exhibited by the Plaintiffs: 

1. Original Sale Deed No.1917 (Ext.1) 

2. Certified copy of Jamabandi (Ext.2) 

3. Deed of Relinquishment (Ext.3) 

4. Certified copy of Sale Deed No.1324 (Ext.4) 

5. Letters to the JDA by plaintiff (Exts.5, 6 and 7) 

6. Signatures of plaintiff [Exts.5(1), 6(1) and 7(1)] 

7. Acknowledgement by JDA [Exts.5(2), 6(2) and 7(2)] 

8. Assamese Newspaper ‗Pratidin‘ dated 31/8/06 (Ext.8) 

9. Positives of Photographs (Exts.9 to 16) 

10. Negatives of Photographs of Exts.9 to 16 (Exts.17 to 24) 

11. Photographs taken by digital camera (Exts.25, 26) 

12. Seal/Signature of Studio and photographer [Exts.25(1), 

26(1)] 
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13. Positives of photographs taken by Uddhab Mirdha 

(Exts.27 to 29) 

14. Signatures of Uddhab Mirdha [Exts.27(1) to 29(1)] 

15. Negatives of photographs Exts.27 to 29 (Exts.30 to 32) 

16. Extract copy of G.D. Entry (Ext.33) 

17. Signature of Kajal Kr. Deb [Ext.33(1)] 

18. Certified copy of G.D. Entry (Ext.34) 

19. Sign. of Kajal Kr. Deb [Ext.34(1)] 

20. Inspection report dtd. 10.4.06 (Ext.35) 

21. Note [Ext.35(1)] 

22. Signature of Rajib Lochan Baruah [Ext.35(2)] 

23. Signature of Prabin Baruah [Ext.35(3)] 

24. Signature of Member Secretary, JDA [Ext.35(4)] 

25. Signature of Chairman, JDA [Ext.35(5)] 

26. Letter dated 10.4.06 (Ext.36) 

27. Signature of Tankeswar Wari [Ext.36(1)] 

28. Signature of Chairman [Ext.36(2)] 

29. Application for permission (Ext.37) 

30. Note [Ext.37(1)] 

31. Report [Ext.37(2)] 

32. Signature of Chairman [Ext.37(3)] 

33. Drawing (Ext.38) 

34. Testimony of Smt. Sampati Devi Randhar in Misc.(J) 

Case No.18/07 (Ext.39) 

35. Signatures of Sampati Devi Randhar [Exts.39(1) to 

39(10) 

36. Show-cause reply of defendant (Ext.40) 
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37. Original of Ext.38 (Ext.41) 

Witnesses examined by the Defendant: 

Shri Puranmal Randhar (DW1) 

Documents exhibited by the Defendants: 

None 

 

            

           

          (SHRI JASPAL SINGH) 

            Munsiff No.1:: Jorhat 
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