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Form No. (J) 2 

HEADING OF JUDGMENT IN ORIGINAL SUIT 

District: Jorhat 

IN THE COURT OF THE MUNSIFF NO.1, JORHAT 

Present: Shri Jaspal Singh, AJS. 

Wednesday, the 8th day of February, 2012. 

Title Suit No. 49/2010 

Sri Manik Sarmah @ Prodip Kr. Sarmah…………………….……Plaintiff 
versus 

Sri Troilukya Kakoti…………………….………….………….…..Defendant 
 

This suit coming on for final hearing on 23.12.2011, 10.1.2012 and 

24.1.2012 in presence of:– 

 

Advocate for the Plaintiff: Shri Hari Kt. Borah 

Advocate for the Defendant: Shri Rintu Goswami 

 

And having stood for consideration to this day, the Court delivered the 

following judgment:-- 

J U D G M E N T 

1. This is a suit for declaration, eviction, confirmation of 

possession and permanent injunction. 

Plaintiff’s case as understood from the plaint 

2. The lands measuring 2K-5L and 1B-2K-12L of Dag 

Nos. 1058 and 304 respectively, both of P.P. No.181 (old) 

133 (new), situated at Brahmin Gaon under Charaibahi 

Mouza, Jorhat, are the subject-matter of this suit and are 

referred to hereinafter as the suit lands. Late Probhat 

Sarmah (plaintiff’s brother), Sri Puli Nath Sarmah @ Pulin 

(plaintiff’s paternal uncle’s son) and the plaintiff were the 

owners of the entire land i.e. 33B-1K-8L of P.P. No.181 (old) 
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133 (new). Late Probhat Sarmah died unmarried and left 

behind the plaintiff as his sole legal heir of his entire 

property. Sri Puli Nath Sarmah @ Pulin Sarmah got his 

respective share of the ancestral property according to the 

family partition. The defendant had purchased a plot of 

land measuring 1B-2K out of 2B-4K-12L, situated at 

Brahmin Gaon, under Charaibahi Mouza, bearing Dag 

No.304 of P.P. No.181 (old) 133 (new), from the plaintiff, 

Late Probhat Sarmah and Sri Puli Nath Sarmah @ Pulin 

Sarmah, and the remaining land measuring 1B-2K-12L of 

Dag No.304 of P.P. No.181 (old) 133 (new) has been in 

possession of the plaintiff. Thereafter, the plaintiff has been 

possessing the suit land as his own share. On 25.5.2010, 

while the plaintiff was ploughing the suit land, the 

defendant prevented him from doing so, and also 

threatened him of dire consequences, and warned him not 

to enter into the suit land. Hence this suit. 

Defendant’s case as stated in the written statement 

3. The defendant has contested this suit by filing written 

statement. Besides denying the averments made in the 

plaint and pleading that there is no cause of action, the suit 

is barred by limitation and the suit is bad for non-joinder of 

necessary parties, the defendant has stated in his written 

statement that he had purchased a land measuring 2B-2K 

under Dag No.304, P.P. No.181 (old) 133 (new) from Puli 

Nath Sarmah @ Pulin Sarmah and he has been occupying 

the said land for more than 40 years without any 

interruption from any quarter. His name was also mutated 

in the land records vide dated 6.4.1967 and he has the 

right, title and interest over the same. The other land as 
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mentioned in Dag No.1058 of P.P. No. 181 (old) 133 (new) is 

in no way related to him. 

ISSUES 

4. On the basis of the rival pleadings of both the parties, 

the following issues were framed in this suit by my learned 

predecessor: 

Issue No.1: Whether there is any cause of action for this 

suit? 

Issue No.2: Whether the suit is bad for non-joinder of 

necessary parties? 

Issue No.3: Whether the plaintiff is the owner of the suit 

land which, as per plaint, is land measuring 2K-5L of Dag 

No.1058 of P.P. No.181 (old) 133 (new) and land measuring 

1B-2K of Dag No.304 of the same Patta? 

Issue No.4: Whether the defendant illegally entered upon 

the suit land as alleged in the plaint? 

Issue No.5: Whether the defendant purchased a plot of land 

measuring 1B-2K out of 2B-4K-12L under Dag No.181 (old) 

133 (new) from the plaintiff, his brother Probhat Sarma and 

his paternal uncle’s son Pulin Sarma? 

Issue No.6: Whether the defendant purchased a plot of land 

measuring 2B-2K under Dag No.304 of P.P. No.181 (old) 

133 (new) from Pulin Sarma and got his name mutated in 

the land records? 

Issue No.7: To what relief or reliefs are the parties entitled? 



4 

 

5. The plaintiff has examined three witnesses in support 

of his case, including himself. The defendant, on the other 

hand, has examined two witnesses, including himself. 

DISCUSSION, DECISION AND REASONS THEREFOR 

6. I have gone through the pleadings of the parties and 

the evidence on record, and have perused the relevant 

documents and also considered the submissions made by 

the learned advocates. 

Decision on Issue No.1 with reasons 

7. The averments made in the plaint prima facie disclose 

that there is cause of action for the suit. This issue is, 

accordingly, decided in the affirmative. 

Decision on Issue No.2 with reasons 

8. Undisputedly, the father of the plaintiff and Late 

Probhat Sarmah (namely, Sivanath Sarmah) and the father 

of Puli Nath Sarmah @ Pulin Sarmah (namely, Chandra 

Nath Sarmah) had inherited the total land of P.P. No.181 

(old) 133 (new) from their father. So, the plaintiff and Late 

Probhat Sarmah, as the heirs of Late Sivanath Sarmah, 

were entitled to the half share of the total land of P.P. 

No.181 (old) 133 (new). Sri Puli Nath Sarmah @ Pulin 

Sarmah was entitled to the other half share as the heir of 

Late Chandra Nath Sarmah. The plaintiff (PW2) has 

categorically admitted in his cross-examination that his 

father had two sons, being himself and Probhat Sarmah, 

and five daughters, namely Bhabani Devi, Renu Devi, 

Makhani Devi, Anu Devi and Bhonti. It is not in dispute 

that Probhat Sarmah died unmarried. Consequently, the 

plaintiff and his five sisters are entitled to the entire half 
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share of the total land of P.P. No.181 (old) 133 (new). But 

the plaintiff has not impleaded his five sisters as the parties 

to this suit. Be that as it may, I do not think this suit will 

become bad for non-joinder of necessary parties, for, any 

co-owner may file a suit for throwing out the trespasser 

from the land (see Padmini Mahanta v. Narayan 

Choudhury and others, 2002 (1) GLT 178). It is not in 

dispute that the suit Patta is still an ejmali Patta, that is, 

not partitioned legally. In the result, the instant suit cannot 

be bad for non-joinder of necessary parties. This issue is, 

accordingly, decided in the negative and in favour of the 

plaintiff.  

Decision on Issue No.3 with reasons 

9. The plaintiff has alleged in this case that he (that is, 

plaintiff), his brother Late Probhat Sarmah and his paternal 

uncle’s son Puli Nath Sarmah @ Pulin Sarmah were the 

original owners of the entire land of P.P. No.181 (old) 133 

(new) measuring 33B-1K-8L. He has also alleged that 

Probhat Sarmah died unmarried and left behind the 

plaintiff as his sole legal heir of his entire property. He has 

further asserted that Puli Nath Sarmah @ Pulin Sarmah got 

his respective share of the ancestral property according to 

family partition. 

10. It is apparent from the assertion of the plaintiff that 

family partition had taken place in respect of the land of 

P.P. No.181 (old) 133 (new) measuring 33B-1K-8L. The fact 

that family partition had taken place has been affirmed by 

the defendant (DW1) in his cross-examination wherein he 

has stated that he knows that the land was equally 

partitioned between the father of the plaintiff and Late 



6 

 

Probhat Sarmah (namely, Sivanath Sarmah) and the father 

of Puli Nath Sarmah @ Pulin Sarmah (namely, Chandra 

Nath Sarmah). But the plaint is totally silent as what the 

respective shares of the father of the plaintiff and Late 

Probhat Sarmah and the father of Puli Nath Sarmah @ 

Pulin Sarmah were. Even, in his cross-examination, the 

plaintiff (PW2) has deposed that he has no knowledge as to 

what extent/area of land had fallen in the share of his 

father. He has also admitted that he does not know the land 

of which Dags had fallen in the shares of his father and the 

father of Puli Nath Sarmah @ Pulin Sarmah. He has further 

stated that he does not know how many Dags are there in 

P.P. No.133. 

11. Therefore, it is extremely difficult, and I would say 

rather impossible, for me to arrive at a conclusion that the 

plaintiff is the sole owner of the suit land which, as per 

plaint, is land measuring 2K-5L of Dag No.1058 and land 

measuring 1B-2K-12L of Dag No.304, both the lands being 

of P.P. No.181 (old) 133 (new). It is, however, not in dispute 

that the father of the plaintiff and Late Probhat Sarmah 

(namely, Sivanath Sarmah) and the father of Puli Nath 

Sarmah @ Pulin Sarmah (namely, Chandra Nath Sarmah) 

had inherited the total land of P.P. No.181 (old) 133 (new) 

from their father. So, the plaintiff, Late Probhat Sarmah and 

their five sisters (names of the five sisters disclosed by the 

plaintiff in his cross-examination), as the heirs of Late 

Sivanath Sarmah, were entitled to the half share of the total 

land of P.P. No.181 (old) 133 (new) and Puli Nath Sarmah @ 

Pulin Sarmah was entitled to the other half share as the 

heir of Late Chandra Nath Sarmah. It has been admitted by 

the defendant (DW1) in his cross-examination that Probhat 



7 

 

Sarmah died unmarried. Consequently, the plaintiff and his 

five sisters are entitled to the entire half share of the total 

land of P.P. No.181 (old) 133 (new). Now, as it is clear from 

the evidence on record that the suit Patta is still an ejmali 

Patta, and, further, there is no evidence on record as to the 

lands of which Dags fell in the share of the plaintiff, Late 

Probhat Sarmah and their five sisters (as a result of family 

partition), I have no alternative but to hold that the plaintiff 

and his five sisters (namely, Bhabani Devi, Renu Devi, 

Makhani Devi, Anu Devi and Bhonti) and Puli Nath Sarmah 

@ Pulin Sarmah are all the joint owners of the suit lands, 

which, unquestionably, are the lands out of the total land of 

P.P. No.181 (old) 133 (new). This issue is decided 

accordingly. 

Decision on Issues No.5 and 6 with reasons 

12. The plaintiff has stated in his plaint as well as in his 

evidence on affidavit that the defendant had purchased a 

plot of land measuring 1B-2K out of 2B-4K-12L covered by 

Dag No.304 of P.P. No.181 (old) 133 (new), situated at 

Brahmin Gaon, Jorhat, from the plaintiff and his brother 

Late Probhat Sarmah and his paternal uncle’s son Puli Nath 

Sarmah @ Pulin Sarmah. But the defendant has denied this 

fact in his written statement and has stated that he had, in 

fact, purchased a land measuring 2B-2K under Dag No.304 

of P.P. No.181 (old) 133 (new) from Puli Nath Sarmah @ 

Pulin Sarmah and that he has been occupying the said land 

for over 40 years. 

13. Though the plaintiff has not exhibited any document 

in his evidence on affidavit, he has, however, brought into 

evidence in course of cross-examination of the defendant 
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(DW1), the certified copy of Jamabandi (Ext.1) of the land 

under P.P. No.181 (old) 133 (new), the copy of which was 

submitted by him along with the plaint. It appears from the 

note “Ka” in Ext.1 that the name of the defendant is 

mutated in respect of 1B-2K of the land under Dag No.304 

along with Probhat Sarmah, Manik Sarmah and Pulin 

Sarmah by virtue of purchase. Thus, the plaintiff has, in a 

way, discharged his burden of proving that the defendant 

had purchased a plot of land measuring 1B-2K under Dag 

No.304 of P.P. No.181 (old) 133 (new). The onus has, 

therefore, shifted to the defendant to prove that he had, in 

fact, purchased a plot of land measuring 2B-2K. With a 

view to discharging his burden, the defendant has 

exhibited, in his evidence on affidavit, the certified copy of 

Jamabandi of P.P. No.181 (old) 133 (new) as Ext.B. It 

appears from the note “Ka” in Ext.B that the name of the 

defendant is mutated in respect of 2B-2K of the land under 

Dag No.304 along with Probhat Sarmah, Manik Sarmah 

and Pulin Sarmah by virtue of purchase.  

14. Therefore, what can be seen from Ext.1 and Ext.B is 

that as per the said note in Ext.1 the defendant had 

purchased land measuring 1B-2K, but as per the said note 

in Ext.B the defendant had purchased land measuring 2B-

2K. Surprisingly, both the notes are of the same date and 

are based on the same order, dated 6.4.67. But the 

measurements of land (in respect of which the name of the 

defendant was mutated) are differently shown in the said 

notes in both the said exhibits. In fact, both Ext.1 and 

Ext.B are the certified copies of Jamabandi of the land of 

the same Patta, that is, P.P. No.181 (old) 133 (new). 

Needless it is to say, the area/extent of the land in the said 
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note in one of the said exhibits must surely be incorrect. 

Burden was upon the defendant to prove that the certified 

copy of the Jamabandi exhibited by him is correct and that 

he had purchased 2B-2K of land, and not 1B-2K as alleged 

by the plaintiff. What he should have done to prove that is 

that he should have exhibited the Sale Deed. He has 

deposed in his cross-examination that he had purchased 

the land in question in the year 1962 from Pulin Sarmah. 

He has deposed that he has not produced the Sale Deed in 

this suit as because the same was eaten up by termites. 

Well, I can understand that the Sale Deed might have been 

eaten up by termites, but I cannot understand why the 

defendant could not have obtained a certified copy of the 

same from the authority concerned and produced it in this 

suit. The defendant could also have examined the 

concerned revenue official as his witness to prove that the 

certified copy of the Jamabandi exhibited by him as Ext.B 

was correct and that he had purchased 2B-2K of land 

under Dag No.304, but he has not done that too in this 

suit.       

15. The defendant has stated in his written statement as 

well as in his evidence on affidavit that he had purchased 

land measuring 2B-2K under Dag No.304 from Puli Nath 

Sarmah @ Pulin Sarmah. That the defendant had 

purchased the land only from Puli Nath Sarmah @ Pulin 

Sarmah has also been deposed by the latter’s mother Smt. 

Anu Devi (PW1) and the latter’s son Ajit Sarmah (PW3) in 

their cross-examination. To reiterate, I have already stated 

during my discussion on Issue No.3 that the entire land of 

P.P. No.181 (old) 133 (new) was inherited by the father of 

the plaintiff and Late Probhat Sarma (namely, Sivanath 
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Sarmah) and the father of Puli Nath Sarmah @ Pulin 

Sarmah (namely, Chandra Nath Sarmah). Sivanath Sarmah 

and Chandra Nath Sarmah had equally partitioned the land 

between themselves during their lifetime. Puli Nath Sarmah 

@ Pulin Sarmah, thus, inherited half share of the total land 

from his father Chandra Nath Sarmah. But, the suit is 

totally silent as to the land of which Dags fell in the share of 

Puli Nath Sarmah. Therefore, for want of any evidence to 

that effect, it has to be taken that Puli Nath Sarmah @ Pulin 

Sarmah had interest in respect of half portion of land under 

each Dag under P.P. No.181 (old) 133 (new). The plaintiff 

and his sisters had interest in respect of the other half 

portion of land under each Dag. Thinking in that line, Puli 

Nath Sarmah @ Pulin Sarmah could have legally sold only 

1B-2K-6L of the land under Dag No.304 by virtue of the 

provision of Section 44 of the Transfer of Property Act as the 

total land under Dag No.304 was 2B-4K-12L. Thus, the fact 

that Puli Nath Sarmah @ Pulin Sarmah had sold 2B-2K of 

land to the defendant does not seem to be believable. On 

the other hand, the assertion of the plaintiff to the effect 

that only 1B-2K of land under Dag No.304 was sold to the 

defendant appears to be believable rather. 

16. In the result, I conclude that the defendant had 

purchased a plot of land measuring 1B-2K under Dag 

No.304 of P.P. No.181 (old) 133 (new) from Puli Nath 

Sarmah @ Pulin Sarmah. The issues in question are 

answered accordingly. 

Decision on Issue No.4 with reasons 

17. The plaintiff has stated in his plaint as well as in his 

evidence on affidavit that on 25.5.2010 while he was 
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ploughing the suit land, that is, the land measuring 2K-5L 

of Dag No.1058 of P.P. No.181 (old) 133 (new) and the land 

measuring 1B-2K-12L of Dag No.304 of P.P. No.181 (old) 

133 (new), the defendant prevented him from doing so and 

threatened him with dire consequences and also warned 

him not to enter into the suit land. But, in the prayer 

portion of his plaint, the plaintiff has made two 

contradictory prayers. He has, on one hand, prayed for 

confirmation of his possession over the suit land (which 

implies that he has been in possession over the suit land), 

and, on the other hand, he has prayed for eviction of the 

defendant from the suit land (which implies that the 

defendant is in possession of the suit land). 

18. Smt. Anu Devi (PW1) has deposed in her cross-

examination that the defendant has been unauthorisedly 

occupying only the land of Dag No.1058. However, the 

description (four boundaries) of the land of Dag No.1058 

given by PW1 in her cross-examination does not tally with 

the description of the land of Dag No.1058 given by the 

plaintiff in the Schedule to the plaint. Further, Ajit Sarmah 

(PW3) has deposed in his cross-examination that the 

quantum/extent of the land under Dag No.1058 is 5 

Kathas, which as per the plaintiff, however, is 2K-5L. Like 

PW1, PW3 has deposed about the description (four 

boundaries) of the land under Dag No.1058 which does not 

tally with the description given by the plaintiff in the 

Schedule to the plaint. Further, PW3 has categorically 

deposed in his cross-examination that the defendant has 

been cultivating only over the land under Dag No.304. 

Therefore, the plaintiff has not been successful in 

establishing that the defendant illegally entered upon the 
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land under Dag No.1058. Furthermore, the defendant 

(DW1) has deposed in his cross-examination that he has 

not been occupying the land under Dag No.1058. What 

transpires from his cross-examination is that he does not 

have any sort of claim over the land under Dag No.1058. 

19. Coming to the land under Dag No.304 of P.P. No.181 

(old) 133 (new), the case of the defendant is that he had 

purchased the land measuring 2B-2K under Dag No.304 of 

P.P. No.181 (old) 133 (new) from Puli Nath Sarmah @ Pulin 

Sarmah and that he has been occupying the said land for 

over 40 years. However, I have already concluded in my 

discussion and decision on Issues No.5 and 6 that the 

defendant had purchased land measuring 1B-2K under Dag 

No.304 of P.P. No.181 (old) 133 (new) from Puli Nath 

Sarmah @ Pulin Sarmah. But the defendant has been 

admittedly possessing 2B-2K of land instead of 1B-2K, as 

he has himself stated in his written statement and in his 

evidence on affidavit that he has been occupying the said 

land for over 40 years. Apparently, he has been possessing 

1 (one) Bigha of land in excess of the land actually 

purchased by him. Therefore, I have to conclude here that 

the defendant has been unauthorisedly occupying 1 (one) 

Bigha of land under Dag No.304 of P.P. No.181 (old) 133 

(new). The issue at hand is answered accordingly. 

Decision on Issue No.7 with reasons 

20. In view of the foregoing discussion, the plaintiff is 

entitled to a declaration that he, his five sisters (namely, 

Bhabani Devi, Renu Devi, Makhani Devi, Anu Devi and 

Bhonti) and his paternal uncle’s son Puli Nath Sarmah @ 

Pulin Sarmah are the joint owners of the suit lands. The 
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defendant had purchased only 1B-2K of land under Dag 

No.304 of P.P. No.181 (old) 133 (new), but he has been in 

occupation of 2B-2K of land of the said Dag. He has been 

unauthorisedly occupying 1 (one) Bigha of land covered by 

Dag No.304 of P.P. No.181 (old) 133 (new), and, therefore, 

he is liable to be evicted therefrom.  

ORDER 

It is hereby declared that the plaintiff, his five sisters 

(namely, Bhabani Devi, Renu Devi, Makhani Devi, Anu 

Devi and Bhonti) and his paternal uncle’s son, namely 

Puli Nath Sarmah @ Pulin Sarmah, are the joint owners 

of the suit lands, that is, the land measuring 2K-5L 

under Dag No.1058 and the land measuring 1B-2K-12L 

under Dag No.304, both the lands being of P.P. No.181 

(old) 133 (new). The defendant is liable to be evicted 

from 1 (one) Bigha of land covered by Dag No.304 of P.P. 

No.181 (old) 133 (new) which he has been occupying 

unauthorisedly. Considering the totality of facts, 

parties shall bear their own costs. 

A decree be drawn accordingly. 

Given under my hand and the seal of this Court on this the 

8th day of February, 2012, at Jorhat. 
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APPENDIX 

Witnesses examined by the Plaintiff: 

1. Smt. Anu Devi (PW1) 

2. Shri Manik Sarmah @ Prodip Kr. Sarmah (PW2) 

3. Shri Ajit Sarmah (PW3) 

Documents exhibited by the Plaintiff: 

1. Certified copy of Jamabandi (Ext.1) 

Witnesses examined by the Defendant: 

1. Shri Troilukya Kakoti (DW1) 

2. Shri Rebo Kalita (DW2) 

Documents exhibited by the Defendant: 

1. Revenue Receipt (Ext.A) 

2. Certified copy of Jamabandi (Ext.B) 

 

            

           

          (SHRI JASPAL SINGH) 

            Munsiff No.1:: Jorhat 

                            

                             

                       

 


