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Form No. (J) 2 

HEADING OF JUDGMENT IN ORIGINAL SUIT 

District: Jorhat 

IN THE COURT OF THE MUNSIFF NO.1, JORHAT 

Present: Shri Jaspal Singh, AJS. 

Wednesday, the 25th day of April, 2012. 

Title Suit No. 43 of 2009 

Shri Shri Nonigopal Dev Goswami, 
Satradhikar, Shri Shri Dakhinpat Satra, 

(Represented by the Attorney Sri Niranjan Borgohain)………………….…………Plaintiff 
versus 

Shri Naren Rajkhowa……………….………….……………….. Defendant 
 

This suit coming on for final hearing on 17.3.11, 8.4.11, 

8.7.11, 2.8.11, 14.9.11, 18.12.11, 3.1.12, 14.3.12 and 

12.4.12 in presence of:– 

 

Advocate for the Plaintiff: Smt. Dibya Jyoti Saikia 

Advocate for the Defendant: Shri Mrinaljyoti Bordoloi 

 

And having stood for consideration to this day, the Court 

delivered the following judgment:-- 

J U D G M E N T 

Case of the Plaintiff 

1. One Sri Niranjan Borgohain, who is the Secretary of 

Shri Shri Dakhinpat Sotai Natun Satra Unnayan Samitee, 

Sotai, Jorhat, and the lawful attorney of the plaintiff, has 

instituted this suit on behalf of the plaintiff for declaration, 

confirmation of possession and injunction. As averred in the 

plaint, the plaintiff is the owner of the land measuring 23B-

2K-13L covered by Dag No.256 of P.P. (Lakheraj) No.2 of 
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Bhakat Gaon, Holongapar Mouza, Jorhat. The defendant 

has been in illegal possession of a plot of land measuring 15 

Bighas out of the said land since 25.1.2006 (hereinafter 

referred to as the “suit land”). The matter was brought to 

the notice of the district administration on 1.2.2007. The 

Deputy Commissioner, Jorhat, on 1.2.2007, referred the 

matter to the Circle Officer, Teok Revenue Circle, to submit 

a detailed report of encroachment. But no action had been 

initiated by the district administration till the filing of the 

suit. The plaintiff, through agent, approached the defendant 

to vacate the land on several occasions but the latter 

refused to vacate the land. Hence, this suit for declaration, 

confirmation of possession and injunction. 

Case of the Defendant 

2. In his written statement, besides denying the 

assertions of the plaintiff, the defendant avers that the suit 

is not maintainable, there is no cause of action, the suit is 

not properly valued and the suit is bad for non-joinder of 

necessary parties. He avers that he is in possession of the 

suit land since the days of his forefathers and since time 

immemorial. His possession is, so states he, open, long, 

hostile and adverse to the interest of the plaintiff. He has 

acquired, so avers he, right, title and interest over the suit 

land by adverse possession. He pleads further that he has 

been enjoying and possessing the suit land as his own and 

has been paying the land revenue of the said land to the 

Government of Assam. At present, a major portion of the 

suit land, so states the defendant, is under tea cultivation 

and the remaining area is occupied by fruit-bearing trees 

and also other trees planted by his forefathers. 
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3. On the basis of the pleadings of the parties, the 

following issues were framed by my learned predecessor: 

ISSUES 

Issue No.1: Whether the suit is maintainable? 

Issue No.2: Whether there is a cause of action for the suit? 

Issue No.3: Whether the suit is bad for non-joinder of 

necessary parties? 

Issue No.4: Whether the plaintiff has right, title and interest 

over the suit land? 

Issue No.5: Whether the defendant dispossessed the 

plaintiff from the suit land on and from 25.1.2006? 

Issue No.6: Whether the defendant has acquired the right of 

adverse possession over the suit land? 

Issue No.7: Whether the plaintiff is entitled to get a decree 

as prayed for? 

Issue No.8: To what other relief/reliefs are the parties 

entitled? 

4. The plaintiff has examined as many as eight witnesses 

in support of his case. The defendant has, on the other 

hand, examined four witnesses (including himself) in 

support of his case. 

DISCUSSION, DECISION AND REASONS THEREFOR 

5. I have gone through the pleadings of the parties and 

the evidence on record, and perused the relevant 

documents and also considered the submissions made by 

the learned advocates. 
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Decision on Issue No.1 with reasons 

6. The defendant no.1 has averred in para 1 of his 

written statement that the instant suit is not maintainable 

in law and on facts. But he has not raised any matter which 

shows that the suit is not maintainable. It was incumbent 

upon the defendant no.1 in view of the provision of Order 

VIII, Rule 2, CPC, to raise all matters in his written 

statement in support of his averment that the suit is not 

maintainable. As he has not done so, the instant suit 

cannot be said to be not maintainable. This issue is, 

accordingly, decided in the affirmative and in favour of the 

plaintiff. 

Decision on Issue No.2 with reasons 

7. In this suit, the plaintiff claims that he, as the 

Satradhikar of Shri Shri Dakhinpat Satra, is the owner of 

the suit land which was illegally occupied by the defendant 

on 25.1.06. The defendant, on the other hand, claims that 

he has been in occupation of the suit land adversely to the 

plaintiff since the days of his forefathers. Burden is upon 

both the parties to prove their respective claims. Therefore, 

there is definitely cause of action for this suit. This Issue is, 

accordingly, decided in the affirmative and in favour of the 

plaintiff.  

Decision on Issue No.3 with reasons 

8. Though the defendant has asserted in his written 

statement that the suit is bad for non-joinder of necessary 

parties, he has not mentioned who, according to him, those 

necessary parties were. Further, the learned advocate for 

the defendant has also not advanced any argument in this 
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connection. Therefore, the Issue at hand is decided in the 

negative and in favour of the plaintiff. 

Decisions on Issues No.4 and 6 with reasons 

9. In his evidence by way of affidavit, Sri Niranjan 

Borgohain (PW1) has, in fact, reiterated the facts averred in 

the plaint. In course of arguments, learned advocate for the 

defendant has submitted that the testimony of PW1 is not 

worth accepting as because he, being the power of attorney 

holder of the plaintiff, is not legally entitled to depose in 

place of the plaintiff. Learned advocate for the defendant 

has placed reliance on a decision of the Hon’ble Supreme 

Court, Janki Vashdeo Bhojwani and Anr. v. Indusind 

Bank Ltd. and Ors., AIR 2005 SC 439. Learned advocate 

for the defendant has also cited two decisions of the Madras 

High Court, reported in AIR 2009 Mad. 178 and AIR 2009 

(NOC) 2768 (Mad.), in which the decision of the Hon’ble 

Supreme Court in Janki Vashdeo Bhojwani and Anr. 

(supra) was relied on. 

10. In Janki Vashdeo Bhojwani and Anr. (supra), it was 

observed by the Hon’ble Supreme Court as under: 

“Order III, Rules 1 and 2, C.P.C., empowers the holder of power-of-attorney 

to "act" on behalf of the principal. In our view, the word "acts" employed in 

Order III, Rules 1 and 2, C.P.C., confines only in respect of "acts" done by 

the power-of-attorney holder in exercise of power granted by the instrument. 

The term "acts" would not include deposing in place and instead of the 

principal. In other words, if the power of attorney holder has rendered some 

"acts" in pursuance to power-of-attorney, he may depose for the principal in 

respect of such acts, but he cannot depose for the principal for the acts 

done by the principal and not by him. Similarly, he cannot depose for the 

principal in respect of the matter which only the principal can have a 

personal knowledge and in respect of which the principal is entitled to be 

cross-examined.”  
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11. In his evidence on affidavit, PW1 has deposed about 

certain facts which concern only the plaintiff. He has 

deposed about the plaintiff’s being the owner of the land 

falling under the suit Dag and Patta. He has deposed about 

the plaintiff’s bringing the matter of encroachment of the 

Satra land by the defendant to the notice of the District 

Administration by making a complaint dated 1.1.2007. He 

has deposed about the plaintiff’s approaching the defendant 

to vacate the encroached land. He has deposed about the 

plaintiff’s being in exclusive possession of the suit land 

prior to its encroachment by the defendant. He has deposed 

about the plaintiff’s being the owner of land measuring 

360B-2K-3L of Lakheraj Patta No.1 (new 2) of Bhakat Gaon, 

Holongapar Mouza, Jorhat. It is apparent that all the above 

facts relate only to the plaintiff, and, it is, therefore, the 

plaintiff who should have rather deposed about all those 

facts. It is he who should have been cross-examined by the 

learned advocate for the defendant on all those facts. 

Further, in his cross-examination, PW1 has deposed certain 

things which tend to show that whatever he has deposed is 

not as per his personal knowledge. He has deposed that he 

has come to know from the Satra about the facts deposed 

by him in his evidence on affidavit. He has deposed that he 

had come to know from the Satradhikar that there is tea 

cultivation over 15 Bighas of land. He has deposed that as 

he keeps coming to the Satra, he had come to know from 

the Satradhikar that the land of the Satra has been 

dispossessed. He has deposed that the Satradhikar is best 

acquainted about the land of the Satra. As such, in view of 

the law laid down by the Hon’ble Supreme Court in Janki 



7 

 

Vashdeo Bhojwani and Anr. (supra), the evidence of PW1 

is not worth accepting. 

12. Regardless of the fact that the evidence of PW1 is not 

worth accepting, the other materials on record, 

nevertheless, go to show clearly that Shri Shri Dakhinpat 

Satra, of which the plaintiff is the Satradhikar, has got 

right, title and interest in respect of the suit land. From 

Ext.1, the certified copy of the Jamabandi of the suit Patta, 

it is evident that the land covered by the suit Patta and Dag 

(which includes the suit land) is in the name of Shri Shri 

Dakhinpat Satra. The Trace Map (Ext.4) shows the extent of 

land of Shri Shri Dakhinpat Satra, and it is manifest from 

Ext.4 that the suit Dag is also there within the boundary of 

the land belonging to Shri Shri Dakhinpat Satra. Ext.5, the 

certificate of the Circle Officer, Teok, shows that the land 

measuring 360B-2K-3L, covered by the suit Patta is in the 

name of the Satradhikar (that is, of Shri Shri Dakhinpat 

Satra). Further, in their evidence, PW2 and PW3 have 

deposed that the suit land is in the name of Shri Shri 

Dakhinpat Satra, and in their cross-examination they have 

also deposed about the four boundaries of the suit land 

correctly as stated in the Schedule to the plaint. 

Furthermore, in their cross-examination, DW1 (defendant) 

and DW2 have deposed that they do not have knowledge as 

to whether there is name of Shri Shri Dakhinpat Satra in 

the revenue records in respect of the suit land. It will not be 

out of place to mention here that the very fact that the 

defendant has claimed adverse possession in respect of the 

suit land against the plaintiff goes to show that the suit 

land is belonged to Shri Shri Dakhinpat Satra of which the 

plaintiff is the Satradhikar. 
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13. Let me now place my discussion as to the plea of 

adverse possession which has been taken by the defendant 

in this suit. Before I discuss the facts in this connection, let 

me, at first, outline hereinbelow the law with regard to 

adverse possession. 

14. The law of prescriptive rights is best summed up by 

the brocard, „nec vi, nec clam, nec precario‟, indicating that 

the acquisition of a right by prescription must be in 

circumstances that exclude force, stealth or licence. A 

prescriptive right is essentially one that is created by 

uncontested assertion of the right for a given period of time. 

The principle is based in many ways on a sort of estoppel in 

rem. 

15. In India, the Limitation Act, 1963, is the legislation 

that governs the period within which suits are to be filed, 

with relevant provisions for delay, condonation thereof, etc. 

The principle that pervades statutes of limitation at 

common law is that limitation extinguishes the remedy, but 

not the right. This means that the legal right itself is not 

defeated, but only the right to claim it in a court of law is 

extinguished. An exception to this general rule is the law of 

prescriptive rights whereby the right itself is destroyed. 

Section 27 of the Limitation Act, 1963 proclaims that “at the 

determination of the period hereby limited to any person for 

instituting a suit for possession of any property, his right to 

such property shall be extinguished.” This provision, when 

read with Articles 64 and 65 of the Schedule to the 

Limitation Act, 1963, establishes the law of adverse 

possession as it stands in India today. These two Articles 

both prescribe a period of twelve years within which the 
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right to claim a particular property is extinguished, but the 

two differ in so far as the date on which such period of 

limitation begins to run. 

16. Article 64 deals with cases where the dispute is over 

possession not necessarily based title, and in such cases 

the period of limitation runs from the time when the 

plaintiff was dispossessed of the property. Article 65 deals 

with cases where the dispute is over title as such also, and 

in such cases the period of limitation runs from the time 

when the defendant becomes adverse to that of plaintiff. 

The distinction between the two might seem almost 

semantical at first blush, but on further analysis, especially 

by placing the twin provisions in contradistinction to 

Articles 142 and 144 of the old Limitation Act, 1908, we see 

an extremely significant distinction emerge through. In the 

old Act, whether the alleged possessory right was based on 

title or not, the burden of proof always lay on the plaintiff, 

who had to prove that he was in possession of the property 

within 12 years of the suit. However, the new Act, pursuant 

to the recommendations of the First Law Commission (in its 

3rd Report, 1956), has modified this to benefit plaintiff’s 

suits based on title. Article 65, in such cases, lays the 

burden of proof (that the claim is barred by limitation) 

squarely on the defendant, in cases where the plaintiff 

bases his suit on title. 

17. Elaborately dwelling on adverse possession, the 

Hon’ble Supreme Court, in Karnataka Board of Wakf v. 

Government of India and Others, (2004) 10 SCC 779, 

observed as under: 



10 

 

“In the eye of law, an owner would be deemed to be in possession of a property so 

long as there is no intrusion. Non-use of the property by the owner even for a long 

time won't affect his title. But the position will be altered when another person takes 

possession of the property and asserts a right over it. Adverse possession is a 
hostile possession by clearly asserting hostile title in denial of the title of true 

owner. It is a well-settled principle that a party claiming adverse possession must 
prove that his possession is 'nec vi, nec clam, nec precario', that is, peaceful, open 

and continuous. The possession must be adequate in continuity, in publicity and in 

extent to show that their possession is adverse to the true owner. It must start with 

a wrongful disposition of the rightful owner and be actual, visible, exclusive, hostile 
and continued over the statutory period. Physical fact of exclusive possession and 
the animus possidendi to hold as owner in exclusion to the actual owner are the 

most important factors that are to be accounted in cases of this nature. Plea of 

adverse possession is not a pure question of law but a blended one of fact and law. 

Therefore, a person who claims adverse possession should show (a) on what date he 

came into possession, (b) what was the nature of his possession, (c) whether the 
factum of possession was known to the other party, (d) how long his possession has 

continued, and (e) his possession was open and undisturbed. A person pleading 

adverse possession has no equities in his favour. Since he is trying to defeat the 

rights of true owner, it is for him to clearly plead and establish all facts necessary to 

establish his adverse possession.” 

18. Further, in another decision, Annakili v. A. 

Vedanayagam & Ors., AIR 2008 SC 346, it was observed 

by the Hon’ble Supreme Court that: 

“Claim by adverse possession has two elements: (1) the possession of the defendant 

should become adverse to the plaintiff; and (2) the defendant must continue to 
remain in possession for a period of 12 years thereafter. Animus possidendi, as is 

well known, is a requisite ingredient of adverse possession. It is now a well settled 

principle of law that mere possession of the land would not ripen into possessory 
title for the said purpose. Possessor must have animus possidendi and hold the land 
adverse to the title of the true owner. For the said purpose, not only animus 
possidendi must be shown to exist, but the same must be shown to exist at the 

commencement of the possession. He must continue in said capacity for the period 

prescribed under the Limitation Act. Mere long possession for a period of more than 

12 years without anything more do not ripen into a title.” 

19. Coming to the facts of the instant case, the defendant 

has stated in his written statement as well as in his 

evidence on affidavit that he has been in possession of the 

suit land since the days of his forefathers and since time 

immemorial. His possession is open, long, hostile and 

adverse to the interest of the plaintiff. He has acquired 

right, title and interest over the suit land by adverse 

possession. He has been enjoying and possessing the suit 

land as his own and has been paying the land revenue of 

the said land to the Government of Assam. At present, a 

major portion of the suit land is under tea cultivation and 

the remaining area is occupied by fruit-bearing trees and 
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also other trees planted by his forefathers. The age of the 

said trees also speaks about long possession of the 

defendant and his predecessors-in-interest. 

20. From the above facts alleged in this case by the 

defendant, it has not come out as to since which date the 

defendant has been in possession of the suit land. The 

defendant has, however, alleged that he has been in 

possession (through his forefathers) since the year 1878. I 

shall come to that point in the following paragraph. Further, 

there are no clear facts to ascertain as to whether the 

factum of possession of the defendant was known to the 

owner of the suit land, that is, the Satra. It cannot also be 

elicited from the above facts alleged by the defendant as to 

since when the possession of the defendant over the suit 

land had become adverse to the plaintiff, that is, to Shri 

Shri Dakhinpat Satra.  

21. In his written statement as well as in his evidence on 

affidavit, the defendant has stated that he has been in 

possession of the suit land since the year 1878 through his 

predecessors. But he has not adduced any documentary 

evidence in support of this fact. DW2, DW3 and DW4 have 

also testified in their depositions on affidavit that the 

defendant has been in possession of the suit land since the 

year 1878 through his predecessors. However, DW2 has 

stated in his cross-examination that he had heard from the 

local inhabitants about the defendant’s possessing the suit 

land through his forefathers since the year 1878, and, DW4 

has deposed in his cross-examination that from the school 

signboard, and, as told by his father, he knew that since the 

year 1878 the father of the defendant had been cultivating 
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the suit land. The said statements of DW2 and DW4, 

deposed during their cross-examination, clearly 

demonstrate that they do not have concrete and believable 

facts to support that the defendant (through his forefathers) 

has been in possession of the suit land since the year 1878. 

I fail to understand how, from the school signboard, DW4 

could come to know that since the year 1878 the father of 

the defendant had been cultivating the suit land. Further, it 

is hardly believable that the father of the defendant had 

ever come into existence in the year 1878. 

22. In his evidence on affidavit, the defendant has deposed 

that the plaintiff’s own witness, that is, PW4, has proved his 

stand that he has been possessing the suit land through his 

forefathers since the year 1878. But, PW4 has nowhere 

deposed that the defendant has been possessing the suit 

land since the year 1878. PW4 has not deposed since when, 

and more particularly, since what date, the forefathers of 

the defendant have been possessing the suit land. As held 

by the Hon’ble Supreme Court in Karnataka Board of Wakf 

(supra), the defendant is required to show on what date he 

came into possession. As also held by the Hon’ble Supreme 

Court in Karnataka Board of Wakf (supra), adverse 

possession must start with a wrongful disposition of the 

rightful owner (that is, the defendant is required to show 

when the rightful owner was dispossessed by him). And, as 

held by the Hon’ble Supreme Court in Annakili (supra), 

mere long possession for a period of more than 12 years 

without anything more do not ripen into a title. In the 

case at hand, the defendant has not adduced any evidence 

to show that he was having animus possidendi to hold the 

suit land adverse to the Satra, even if it is assumed, for a 
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moment, that he has been holding the land for long. In a 

reported case, T. Anjanappa & Ors. v. Somalingappa & 

Anr., (2006) 7 SCC 570, it was observed by the Hon’ble 

Supreme Court that a person who bases his title on adverse 

possession must show by clear and unequivocal evidence 

that his title was hostile to the real owner and amounted to 

denial of his title to the property claimed. In the instant 

case, though the defendant has pleaded that his possession 

of the suit land was hostile and adverse to the interest of 

the plaintiff, he has not adduced any cogent evidence in 

that connection. The land revenue receipts, exhibited by the 

defendant as Ext.A to Ext.G, do not relate to the suit Patta 

or Dag, but to Annual Patta No.104. The certificate issued 

by the All Assam Small Tea Growers’ Association, exhibited 

by the defendant as Ext.J, is also not supportive of his plea 

of adverse possession in respect of the suit land as because 

it just certifies him as a registered tea grower under that 

Association. Moreover, the land referred to in Ext.J refers to 

P.P. No. 104, and not to the suit Patta, that is, P.P. 

(Lakheraj) No.1 (old) 2 (new) of Bhakat Gaon, Holongapar 

Mouza, Jorhat.  

23. In course of his arguments, learned counsel for the 

defendant has, by citing two decisions, namely, Hanjabam 

Bapumacha Sharma v. Hanjabam Gokulchandra Sharma, 

AIR 1975 Gau. 47 and Taja Bibi v. Ghulam Mohd. Bhat 

and Ors., AIR 1961 J. & K. 82, submitted that the burden 

is actually upon the plaintiff to prove that he has instituted 

the suit within 12 years from the date of dispossession, and 

that his title has not been extinguished under Section 27 of 

the Limitation Act, 1963. 
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24. In Hanjabam Bapumacha Sharma (supra), it was 

observed by the Hon’ble Gauhati High Court as follows: 

“...The law therefore is that when a plaintiff brings a suit for possession of 

immovable property basing his suit on title and his title is established, then Article 

65 of the Act would apply and it will be the defendant’s burden to prove that he has 

acquired title by adverse possession. In other words, he will be required to prove 

that he is in possession adversely to the plaintiff for the statutory period of 12 years. 
When, however, a plaintiff brings a suit for possession of immovable property but 

bases his suit on previous possession but not on title, Article 64 applies. In this 

case there is a clash between the two kinds of possession – of the plaintiff as well as 

of the defendant, and as the defendant is admittedly in possession, the plaintiff 

cannot get a decree unless he proves existing title. Hence, the burden is upon the 
plaintiff to prove that he has instituted the suit within 12 years from the date of 

dispossession, and that his title has not been extinguished under Section 27 of the 

Limitation Act.” 

25. Admittedly, the instant suit is a suit for possession of 

immovable property based on title. The plaintiff has pleaded 

in this suit that he, being the Satradhikar of Shri Shri 

Dakhinpat Satra, is the owner of the suit land. I have 

already discussed and concluded hereinbefore that Shri 

Shri Dakhinpat Satra, of which the plaintiff is the 

Satradhikar, has got right, title and interest over the suit 

land. Therefore, the provision of Article 65 of the Schedule 

to the Limitation Act, 1963, applies to the facts of the case. 

In view of the decision rendered in Hanjabam Bapumacha 

Sharma (supra), it will be the defendant’s burden to prove 

that he has acquired title by adverse possession. In other 

words, the defendant will be required to prove in this suit 

that he is in possession adversely to the plaintiff for the 

statutory period of 12 years. The said submission of the 

learned advocate for the defendant is, accordingly, not 

worth accepting. It is pertinent to mention here that Taja 

Bibi (supra), cited by the learned advocate for the 

defendant, is a decision concerning Articles 142 and 144 of 

the old Limitation Act (Limitation Act, 1908). In the old Act, 

whether the suit for possession of immovable property was 

based on title or not, the burden of proof always lay on the 
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plaintiff, who had to prove that he was in possession of the 

property within 12 years of the suit. But the position is 

different under the new Act (that is, Act of 1963). Article 65 

of the new Act lays the burden of proof squarely on the 

defendant, in cases where the plaintiff bases his suit on 

title. Illustrative, in this connection, is a reported decision of 

the Orissa High Court, Jagamohan Garnaik And Ors. v. 

Sankar Samal And Ors., AIR 1990 Ori. 124. 

26. In Jagamohan Garnaik and Ors. (supra), it was 

observed by the Hon’ble Orissa High Court as follows: 

“Where a suit for possession of immovable property is filed basing on title, such a 

suit is governed by Article 65 of the Limitation Act. Where a suit for possession of 

immovable property is filed not on the basis of title but on the basis of previous 

possession, such a suit is governed by Article 64 of the Limitation Act. Under the 

old Limitation Act, the two relevant articles in this regard were Articles 142 and 

144. Article 64 of the new Act replaces Article 142 of the old Act but is restricted to 
suits based on possessory title so that the owner of a property does not lose his 

right to the property unless the defendant in possession is able to establish his 

perfection of title by way of adverse possession and that is what has been provided 

for in Art. 65. The two articles, namely Articles 64 and 65 of the Limitation Act have 

brought in a material change in law as it stood under the Limitation Act of 1908 
regarding suits for possession of immovable property. Under the old Act, all suits for 

possession whether based on title or on the ground of previous possession were 

being governed by Article 142 in a case where the plaintiff while in possession was 

dispossessed or discontinued in possession. Where the case was not one of 

dispossession of the plaintiff or discontinuance of possession, Article 142 did not 

apply and suits based on title alone and not dispossession or discontinuance of 
possession were governed by Article 144, unless they were specially provided for by 

some other articles like Articles 47, 136, 137, 138, 140 and 141. Under the new 

Limitation Act suits for possession of immovable property have been brought under 

two categories; (i) suits based only on right of previous possession and not on 

proprietary title (Article 64); and (ii) suits based on proprietary title (Article 65). 
Under Article 64, the time runs from the date when the plaintiff while in possession 

has been dispossessed or has discontinued his possession, whereas under Article 

65, the time runs when possession of the defendant becomes adverse to the 

plaintiff. Therefore, under the old Limitation Act, while in all suits for possession 

based on dispossession, whether the plaintiff had title or not, the burden of proof 

was on the plaintiff to prove that he was in possession and dispossessed within 
twelve years of the suit and in suits for possession based on title, the burden of 

proof was on the defendant to prove that his possession became adverse to the 

plaintiff beyond twelve years of the suit, under the new Act in a suit based on title 

even if dispossession is alleged, the defendant can succeed only if he proves that his 

possession has become adverse to the plaintiff beyond twelve years of the suit. Once 
the plaintiff proves his title he is not required to show that he was in possession 

within twelve years of the suit. Whether a suit is based on title or based on 

dispossession, the allegation in the plaint has to be looked into. A review of different 

case laws on Article 142 and 144 of the old Limitation Act (Act of 1908) indicates 

that in cases coming under Article 142, namely where the plaintiff while in 

possession had been dispossessed or had discontinued possession, the onus was on 
the plaintiff to prove that the possession or discontinuance of possession had taken 

place within twelve years of the suit and it was also made applicable to cases where 

the plaintiff had proved his title to the property. In cases under Article 144 of the 
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old Act, the onus was on the defendant to prove that he had been in adverse 

possession against the plaintiff continuously for more than twelve years 

immediately before the suit. Under Article 142 the time ran from the date of 

plaintiff's dispossession or discontinuance of possession whereas under Article 144 
time ran from the date in defendant's possession became adverse to the plaintiff. 

Under the new Act, the cases falling under Article 64, the onus will be on the 

plaintiff to prove that his dispossession took place within the period of limitation 

and in case coming under Article 65, the onus will be on the defendant to prove that 

he had been in adverse possession against the plaintiff for more than the statutory 
period. But the real difference that has been brought out under the new Act is on 

the question of onus of proof. Whereas under the old Act in a suit for possession 

even if based on title, if the plaintiff was found to be dispossessed or discontinued 

his possession then the onus was on the plaintiff to prove that the said 

dispossession or discontinuance of possession took place within the period of 

limitation, the reason being that Article 142 was general in its terms and applied to 
all cases where the plaintiff while in possession had been dispossessed or 

discontinued possession. This position was found to be inequitable and unjust for a 

true owner and, therefore, the Law Commission in its 3rd Report suggested the 

change and that is how the two Articles 64 and 65 have been engrafted whereunder 

a suit for possession based on title has been taken out of the purview of Article 64 
even though the plaintiff being in possession has been dispossessed. In such a suit 

for possession based on title, Article 65 applies under which the limitation runs 

from the time when the defendant's possession becomes adverse to the plaintiff and 

not from the time when the plaintiff was dispossessed as under Article 64. 

Consequently, under the present Limitation Act in a suit for possession based on 

title, the onus is no longer on the plaintiff to prove that his dispossession took place 
within the period of limitation.” 

27. In view of the above discussion, I conclude that the 

plaintiff, as the Satradhikar of Shri Shri Dakhinpat 

Satra, has right, title and interest over the suit land. 

Issue No.4 is, accordingly, decided in the affirmative 

and in favour of the plaintiff. And, I am constrained to 

hold, in view of the foregoing discussion, that the 

defendant has not acquired the right of adverse possession 

over the suit land, and, accordingly, Issue No.6 is decided 

in the negative and in favour of the plaintiff. 

Decision on Issue No.5 with reasons 

28. The plaintiff avers in his plaint that the defendant 

encroached upon the suit land on 25.1.06 with the help of 

antisocial musclemen possessed with daos, axes, bamboo 

sticks. He further avers that on 1.2.07 he made a complaint 

with the District Administration highlighting the nature of 

encroachment made by the defendant. He further avers that 
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the Deputy Commissioner, Jorhat, on 1.2.07, referred the 

matter to the Circle Officer, Teok Revenue Circle, to submit 

a detailed report of encroachment but no action has been 

initiated from the side of the District Administration as yet. 

29. That the defendant is in occupation of the suit land is 

not disputed.  The plaint itself mentions that the defendant 

is still in occupation of the suit land. The testimony of PW4 

clearly tells that the defendant has been occupying the suit 

land since long back. PW1 and PW3 have also deposed that 

the tea shrubs on the suit land are of the defendant. But 

the question is as to whether the defendant has been in 

illegal occupation of the suit land on and from 25.1.06. 

Burden is upon the plaintiff to prove that the defendant had 

dispossessed the plaintiff from the suit land on and from 

25.1.2006. But, I do not think the plaintiff has been 

successful in discharging this burden in this case. Though 

PW1 has deposed in is evidence on affidavit about the 

factum of dispossession, as averred in the plaint, he has 

admitted in his cross-examination that in January or 

February, 2006, he was in his village and he could only 

come to know from the Satradhikar that the land of the 

Satra had been encroached upon. Otherwise also, the 

testimony of PW1 cannot be accepted in this case in view of 

the decision of the Hon’ble Supreme Court in Janki 

Vashdeo Bhojwani and Anr. (supra), as already discussed 

hereinbefore. Coming to the testimonies of PW2, PW3, PW5 

and PW6, all have deposed in their evidence on affidavit 

about the factum of dispossession by the defendant, but 

they have not deposed about the month and date of 

dispossession as averred in the plaint. They have not 

deposed anything about the defendant’s taking help from 
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the antisocial musclemen possessed with daos, axes, 

bamboo sticks, as averred in the plaint. Though it is averred 

in the plaint that the defendant had illegally occupied the 

suit land and the same is still in his possession, PW2 has 

denied the suggestion that the defendant has still been 

possessing the suit land. Further, unlike the averment in 

the plaint that the suit land was meant for cultivation of 

paddy, PW2 has deposed that the Satra had done sugar 

cultivation there. PW3 has deposed in his cross-

examination that he had come to know about this case from 

the Satra people. PW5 has admitted in his cross-

examination that on being asked by the Satradhikar, who 

had brought him up, he has filed his evidence on affidavit. 

PW6 has deposed in his cross-examination that he does not 

know what is written in his evidence on affidavit. 

30. The local Gaonbura (PW4) has deposed in his cross-

examination that the defendant has been occupying the suit 

land since the days of his forefathers. Thus, he has not 

supported the case of the plaintiff that the defendant had 

illegally encroached upon the suit land on 25.1.06. The 

Circle Officer, PW7, has deposed about the Encroachment 

Case (ENC/T.C. No.5/2008) and about the occupation of a 

part of the suit land by the defendant, but there is nothing 

in his evidence to the effect that the defendant had 

encroached upon the suit land on 25.1.06. The plaintiff 

has, thus, not been successful in establishing in this case 

that the defendant had encroached upon the suit land, and 

had dispossessed him, on and from 25.1.06. In the result, 

the issue at hand is decided in the negative and against the 

plaintiff. 
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Decision on Issues No.7 and 8 with reasons 

31. In view of my decisions on Issues No.4 and 6, the 

plaintiff is entitled to a declaration that he, as the 

Satradhikar of Shri Shri Dakhinpat Satra, has the right, 

title and interest over the suit land. The plaintiff is also 

entitled to a declaration that the defendant has not 

acquired the right of adverse possession over the suit land. 

The suit land being in the occupation of the defendant, the 

plaintiff is also entitled to eviction of the defendant from the 

suit land and recovery of possession thereof. The plaintiff is 

also entitled to the costs of the suit. The issues at hand are 

answered accordingly. 

ORDER 

It is declared that the plaintiff, as the Satradhikar of 

Shri Shri Dakhinpat Satra, has the right, title and 

interest over the suit land. It is also declared that 

the defendant has not acquired any right of adverse 

possession over the suit land. The plaintiff is entitled to 

eviction of the defendant from the suit land and 

recovery of possession thereof. The suit is, accordingly, 

decreed on contest with costs. 

A decree be drawn accordingly. 

Given under my hand and the seal of this Court on this the 

25th day of April, 2012, at Jorhat. 
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APPENDIX 

Witnesses examined by the Plaintiff: 

1. Sri Niranjan Borgohain (PW1) 

2. Sri Bup Bhuyan (PW2) 

3. Sri Jitu Goswami (PW3) 

4. Sri Lakhiram Gogoi (PW4) 

5. Sri Babul Bora (PW5) 

6. Sri Nakul Ghatowar (PW6) 

7. Sri Tapan Kr. Gohain (PW7) 

8. Smt. Bina Goswami Baruah (PW8) 

Documents exhibited by the Plaintiff: 

1. Certified copy of Jamabandi (Ext.1) 

2. Photostat copy of Revenue Receipt (Ext.2) 

3. Revenue Receipt [Ext.2(1)] 

4. Photostat copy of Complaint Petition (Ext.3) 

5. Trace Map (Ext.4) 

6. Signature of Circle Officer [Ext.4(1)] 

7. Land Possession Certificate (Ext.5) 

8. Special Power of Attorney (Ext.6) 

Witnesses examined by the Defendant: 

1. Sri Naren Rajkhowa (DW1) 

2. Sri Debeswar Gogoi (DW2) 

3. Sri Basanta Kr. Dutta (DW3) 

4. Sri Tankeswar Borah (DW4) 

Documents exhibited by the Defendants: 

1. Land Revenue Receipts (Exts.A to G) 

2. Treasury Challans (Ext.H) 

3. Certificate issued by the All Assam Small Tea Growers’ Association (Ext.J) 
          

           

 

(SHRI JASPAL SINGH) 

                Munsiff No.1:: Jorhat 
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