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Form No. (J) 2 

HEADING OF JUDGMENT IN ORIGINAL SUIT 

District: Jorhat 

IN THE COURT OF THE MUNSIFF NO.1, JORHAT 

Present: Shri Jaspal Singh, AJS. 

Monday, the 23rd day of April, 2012. 

 

Title Suit No. 41 of 2009 

 

Smt. Bidyut Lakshmi Bharali……………………Plaintiff 

versus 

1. Sri Arunmoi Rajkhowa 

2. Sri Lakhi Nath Baruah………………….……Defendants 

 

This suit coming on for final hearing on 17.3.2010, 

29.3.2010, 10.5.2010, 21.6.2010, 20.7.2010, 22.3.2012 

and 10.4.2012 in presence of:– 

 

Advocate for the Plaintiff: Shri P. K. Thakur 

Advocate for the Defendants: Shri Monu Baruah 

 

And having stood for consideration to this day, the Court 

delivered the following judgment:-- 

J U D G M E N T 

1. The case of the plaintiff, in brief, is that the 

defendants, whose lands are situated contiguously to the 

land of the plaintiff, constructed a kutcha path encroaching 

about 5 lochas of land (described in Schedule B and 



2 

 

hereinafter referred to as “the suit path”) of the plaintiff.  

Hence, he has instituted this suit for declaration, 

confirmation of possession and permanent injunction. The 

defendants have denied the case of the plaintiff and have 

stated inter alia that the suit path actually existed prior to 

the purchase of their lands. 

ISSUES 

2. On the basis of the pleadings of both the parties, the 

following issues were settled in this suit: 

Issue No.1: Whether the suit is maintainable? 

Issue No.2: Whether the suit is barred by the law of 

limitation? 

Issue No.3: Whether the suit is bad for non-joinder of 

necessary parties? 

Issue No.4: Whether the plaintiff has right, title, interest 

and possession over the Schedule B land? 

Issue No.5: Whether the defendants have illegally 

constructed a kutcha path measuring 13 ft in width and 56 

ft in length in South-North direction encroaching about five 

lochas of land covering a portion on North and East of the 

land described in Schedule A? 

Issue No.6: Whether the plaintiff is entitled to permanent 

injunction as prayed for? 

Issue No.7: To what other reliefs the parties are entitled? 

3. The plaintiff has examined only two witnesses, 

including herself, in support of her case. On the other hand, 

the defendants have examined as many as four witnesses. 
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DISCUSSION, DECISION AND REASONS THEREFOR 

4. I have gone through the pleadings of the parties and 

the evidence on record, and perused the relevant 

documents and also considered the submissions made by 

the learned advocates. 

Decision on Issue No.1 with reasons 

5. The defendants have averred in their written 

statements that the suit is not maintainable. Though they 

have so averred, they have not pleaded the facts which go to 

show that the suit is not maintainable. They are enjoined by 

the provision of Order 8, Rule 2, CPC, to raise, by their 

pleadings, all matters or facts which show that the suit is 

not maintainable. In the result, this issue is decided in the 

affirmative and in favour of the plaintiff. 

Decision on Issue No.2 with reasons 

6. The defendants have claimed in their written 

statements that the suit is barred by the law of limitation. 

The case of the defendants is that the suit path existed 

prior to the purchase of their respective lands, and they 

have been using the same as the only entrance to and from 

their respective residences. What the defendants have 

claimed, therefore, is that they have the right to use the suit 

path as an easement by way of prescription. But, in this 

suit, the defendants have not established that they have 

been using the suit path continuously for twenty years, as 

required under Section 25 of the Limitation Act, 1963. 

Therefore, the instant suit cannot be barred by limitation. 

The issue is, accordingly, decided in the negative and in 

favour of the plaintiff.  
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Decision on Issue No.3 with reasons 

7. The defendants have averred in their written 

statements that the suit is bad for non-joinder of necessary 

parties. It is the case of the defendants that the suit path 

(described in Schedule B) is, in fact, a very small portion of 

Shankardev Path which leads from the Jail Road and ends 

up at the land of Dr. Sanjib Borgohain. The defendants 

have further asserted that the residences of Jayanta 

Hazarika, Jayanta Sarmah, Pinku Bordoloi, Smt. Sabita, 

Smt. Nitu Gogoi are also there near the residences of the 

defendants, and they all have been using the said path as 

their main and their only entrance path, but those persons 

have not been made parties to the suit. 

8. A necessary party is one in the absence of whom no 

effective decree can be passed in a suit. The tests for 

determining as to whether or not a party is a necessary 

party are that there has to be a right of relief against such a 

party in respect of the matters involved in the suit, and the 

court must not be in a position to pass an effective decree 

in the absence of such a party. Generally, a party from 

whom no relief is sought is not a necessary party. Necessary 

parties are essentially those parties from whom the plaintiff 

has claimed relief, not those parties from whom he may 

claim relief. Those who are likely to be affected by the 

decision of the court do not automatically become necessary 

parties.  

9. In this suit, the grievance of the plaintiff is only 

against the defendants, and none else. The plaintiff has 

averred that the defendant no.1 and the defendant no.2 

have their residences on the plots of land lying respectively 
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on the east and the north-east of her land, and they had no 

provision of road to and from their houses through the land 

belonging to the plaintiff as shown in Schedule A, and so in 

order to suit their purpose of getting a path illegally, they 

constructed the suit path by encroaching upon the land of 

the plaintiff. Though the plea of the defendants in this case 

is that the persons named hereinabove have been using the 

suit path along with the defendants, the defendants have 

not been able to establish in this case the said fact with 

cogent evidence. Ext.Ka (a drawing of the residential area of 

Shankardev Path), which shows the plots of different 

persons apart from those of the parties, does not appear to 

be an authentic document as it was not admittedly 

prepared by the Revenue Authority. The defendants have 

not examined, in this case, any of the above-named persons 

in support of their plea. Therefore, in my considered view, 

this suit cannot be bad for non-joinder of necessary parties. 

The issue is, accordingly, decided in the negative and in 

favour of the plaintiff.    

Decisions on Issues No. 4 and 5 with reasons 

10. These two issues are the most important issues in this 

case as the fate of this case is dependent on these issues. 

Before I get on with my discussion on these issues, I think 

apposite to mention here that in the case at hand burden is 

actually upon the plaintiff to establish that she has right, 

title, interest and possession over the Schedule B land (that 

is, the suit path) and that the defendants had illegally 

constructed the suit path by encroaching about five lochas 

of her land as described in Schedule A to the plaint. It is 

only if the plaintiff can discharge her said burden that the 
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defendants will then be required to prove that the suit path 

actually existed prior to the purchase of their lands. It is 

settled law that until a party discharges his burden of proof, 

he cannot gain any advantage over the weakness of the case 

of the other party. In this relevance, I would like to cite here 

a very recent decision of the Hon‟ble Supreme Court. 

11. In Rangammal v. Kuppuswami and Anr., 2011 (6) 

SCALE 161: MANU/SC/0620/2011, it was observed by 

the Hon‟ble Supreme Court that Section 101 of the Indian 

Evidence Act, 1872, defines „burden of proof‟ which clearly 

lays down that whosoever desires any court to give 

judgment as to any legal right or law dependent on the 

existence of facts which he asserts, must prove that those 

facts exist. When a person is bound to prove the existence 

of any fact it is said that the burden of proof lies on that 

person. Thus, the Evidence Act has clearly laid down that 

the burden of proving fact always lies upon the person who 

asserts. Until such burden is discharged, the other party is 

not required to be called upon to prove his case. The court 

has to examine as to whether the person upon whom 

burden lies has been able to discharge his burden. Until he 

arrives at such conclusion, he cannot proceed on the basis 

of weakness of the other party. 

12. It is, therefore, profoundly clear that burden is upon 

the plaintiff in this case to prove and establish that the 

plaintiff has right, title, interest and possession over the 

suit path and that the defendants had illegally constructed 

the suit path by encroaching upon about five lochas of her 

land as described in Schedule A to the plaint. Let me make 

an attempt to ascertain from the materials available on 
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record of this case as to whether or not the plaintiff has 

been able to discharge her burden in the case at hand. 

13. The plaintiff has stated in the plaint that the 

defendants constructed a kutcha path measuring 13 feet × 

56 feet in South-North direction encroaching about five 

lochas of land covering a portion on the North and East of 

the land described in Schedule A. At the first place, let me 

state that the plaintiff has not adduced the evidence of any 

local inhabitant to prove the fact that the defendants had so 

constructed the suit path by encroaching her land. Further, 

the plaintiff is totally mum in this case as to when the 

defendants had so constructed the suit path. Furthermore, 

I fail to understand from the averments made in the plaint 

as to on what basis the plaintiff claims that it is the 

defendants only who had constructed the suit path. 

14. The four boundaries of the land described in Schedule 

A, as shown in the plaint, are: North – Jayanta Kr. Sarmah, 

Lakhi Baruah; South – Rahjit Tamuli, Indrajit Baruah; East 

– Arunmoi Rajkhowa, Muzibur Rahman; and West – Ranjit 

Buragohain, Nomal Borchetia. Now, if the Schedule B land 

was really a part of the Schedule A land, then at least one of 

the boundaries of Schedule B land must have been the 

Schedule A land. As the plaintiff has averred that the 

defendants constructed a kutcha path (which is described 

in Schedule B) in South-North direction by encroaching 

about five lochas of land covering a portion on the North 

and East of the Schedule A land, it is quite apparent that at 

least the West boundary of the Schedule B land must have 

to be the land under Schedule A. But, that is not the case 

as it appears from the four boundaries of the Schedule B 



8 

 

land as shown in the plaint. The West boundaries of both 

Schedule A and Schedule B lands are the same, that is, 

Ranjit Buragohain and Nomal Borchetia. The suit land is, 

thus, not properly identified, and this is one hitch which 

comes in the way of the plaintiff‟s discharging her said 

burden in this case. 

15. Moving further, on going through the cross-

examination of the plaintiff (PW1), it appears that she has 

deposed that she does not know whether or not the suit 

path is the land falling within her purchased land. She has 

again testified that her own land has gone into the suit path 

but she cannot say how much of her land has gone into the 

suit path. I may pause here to state that this statement of 

the plaintiff shows that the entire suit path is not a part of 

her land but it only contains a portion of her land and she 

does not even know how much of her land has gone into the 

suit path. She has also deposed that she cannot say the 

four boundaries of the suit land. All these statements of the 

plaintiff in her cross-examination clearly demonstrate the 

fact that she is not 100% sure as to whether or not the suit 

path (Schedule B land) is a portion of her purchased land. 

What is also significant to note is that she does not even 

know the four boundaries of the suit land which she has 

claimed to be a part of her own land in this suit. So, this is 

one other aspect which comes in the way of the plaintiff‟s 

discharging the said burden in this case. 

16. It is pertinent to mention here that the Circle Officer, 

East Revenue Circle, Jorhat, who was the Commissioner 

appointed by this Court, has specifically mentioned in his 

report (Court Ext.1) that the Schedule B land (suit path) is a 
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portion of the land of described in Schedule A, that is, the 

land of the plaintiff. No doubt, the report of the 

Commissioner is evidence in this suit as per Order 26, Rule 

10(2), CPC, but I straightaway say that I am not inclined to 

give credence to the report (C. Ext.1) of the Circle Officer, 

East Revenue Circle, Jorhat, due to the reason that there 

are certain significant inconsistencies therein vis-à-vis the 

facts averred by the plaintiff in this suit. As stated by the 

Circle Officer (Commissioner) in his evidence, the four 

boundaries of the suit land (measured by him) did not tally 

with the four boundaries as shown in the writ, and this, 

undoubtedly, casts a doubt on the identity of the land in 

question. He has specifically deposed in his cross-

examination that there is no land of the defendant no.1 on 

the east of the land measured by him. Then, as stated by 

him in his cross-examination, he has been seeing the suit 

path (described in Schedule B) being used as a public path, 

and it is needless to state here that this fact, in fact, 

supports the case of the defendants that the suit path, 

being a small portion of the Shankardev Path, has been 

used by several other persons besides them. Further, from 

the sketch-map (C.Ext.2) accompanying his report, it 

appears that Schedule B land is in North-South direction 

and is situated at the eastern portion of the land described 

in Schedule A. On the contrary, the plaintiff has averred in 

her plaint that the suit path (described in Schedule B) 

covers a portion on north and east of the land described in 

Schedule A. And, in Ext.3 (copy of the lawyer‟s notice), it is 

stated in para 3 that the suit path is five lochas of land on 

the north of the land belonging to the plaintiff. 

Furthermore, though the plaintiff has mentioned in her 



10 

 

plaint that her land (described in Schedule A) is demarcated 

with nullah all around it, the Circle Officer has not 

mentioned, in his report, about the existence of any such 

nullah.  

17. It is, thus, apparent in view of the above discussion 

that the plaintiff has not been successful in discharging her 

burden that the defendants had constructed the suit path 

by encroaching upon five lochas of land out of the land of 

the plaintiff as described in Schedule A. Coming to the 

evidence for the defendants‟ side, it appears on careful 

examination that there are certain inconsistencies between 

Ext.Ka (a drawing of the residential area of Shankardev 

Path) and the description of the demised land in Ext.Kha 

(the certified copy of the Sale Deed exhibited by DW1). 

Moreover, Ext.Ka does not appear to be an authentic 

document as it was not admittedly prepared by the Revenue 

Authority. Be that as it may, the plaintiff, having not 

discharged her burden of proof in this suit, cannot bank 

upon the inconsistencies in the evidence for the defendants‟ 

side. In the result, I find no hesitation in concluding that 

the plaintiff has not been able to establish in this case that 

she has right, title, interest and possession over the suit 

path and that the defendants have illegally constructed the 

suit path by encroaching about five lochas of land out of the 

land described in Schedule A, and, consequently, these 

issues are decided in the negative and against the plaintiff. 

Decisions on Issues No.6 and 7 with reasons 

18. As both these issues relate to reliefs, these are taken 

up together. In view of my decisions on issues No.4 and 5, 
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the plaintiff is not entitled to any relief in this suit. These 

issues are answered accordingly. 

ORDER 

The suit stands dismissed on contest with costs. 

A Decree be prepared accordingly and the case record be 

consigned to the Record Room. 

Given under my hand and the seal of this Court on this the 

23rd day of April, 2012, at Jorhat. 
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APPENDIX 

Witnesses examined by the Plaintiff: 

1. Smt. Bidyut Lakshmi Borah (PW1) 

2. Sri Atul Ch. Bora (PW2) 

Documents exhibited by the Plaintiff: 

1. Certified copy of Jamabandi (Ext.1) 

2. Registered Notice with envelope (Ext.2) 

3. Copy of Lawyer‟s Notice (Ext.3) 

4. Copy of Postal Receipt (Ext.4) 

Witnesses examined by the Defendants: 

1. Sri Arunmoi Rajkhowa (DW1) 

2. Sri Lakhi Nath Baruah (DW2) 

3. Md. Imtihan Ali (DW3) 

4. Sri Anjal Saikia (DW4) 

Documents exhibited by the Defendants: 

1. Drawing of the residential area of Shankardev Path 

(Ext.Ka) 

2. Certified copy of Sale Deed (Ext.Kha) 

Witnesses examined by the Court: 

1. Md. Ashraful Amin (Commissioner) 

Documents exhibited by the Commissioner: 

1. Report (C.Ext.1) 

2. Sketch Map (C.Ext.2) 

            

           

          (SHRI JASPAL SINGH) 

            Munsiff No.1:: Jorhat 
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