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HIGH  COURT FORM NO. (J)2                                                          

HEADING OF JUDGMENT ON ORIGINAL SUIT 

                                               Dist :- Jorhat 

                      IN      THE  COURT   OF   CIVIL   JUDGE:::::::::::::: JORHAT                 

                                      Present : - Shri. S. Islam        

                        Civil Judge & Asstt. District  Judge,Jorhat 

 Wednesday, the 16th  day of March, 2012. 

Title Suit No. 35 of 2003  

1.       Pachim Jorhat Kriya Santha,      

 Katoki Pukhuri, P.O Pulibar, Dist- Jorhat    

 Represented by (1) President Sri. Mahendra Dutta  

 (2) Secretary Sri. Rabin Saikia ( 3) Vice President   

 Sri  Naren Puzari and (4) Sri. Ganesh  Barkakoti..........Plaintiff. 

                                              Vs 

1. Sri.  Dinanath Sahu and on his substituted by   

 (i)  Smti. Janki Devi w/o late Dinanath Sahu   

 (ii) Sri. Raj Kumar Sahu      

 (iii) Sri. Mantu Sahu      

 (iv) Smti. Rina Sahu       

 All are sons and daughter of late Dinanath Sahu 

 Represented by the mother Smti. Janki Devi,          

  Resident of Pulibar Tini Ali, P.O. R.R.L Pulibar Dist- Jorhat 

2.  Sri. Premlal Sahu s/o Late Mathura Sahu,     

Resident of Pulibar Tini Ali, P.O. Pulibar R.R.L.       

Dist- Jorhat...................................................................Defendant 

3.  Sri. Prabhat Khaound and on his death substituted by           

i) Smti. Ranu Khaound w/o late Prabhat Khaound,      

ii) Sri Pranjal Khaound s/o late Probhat Khaound      

Resident of J.Lane, Milan Nagar Dist- Dibrugarh.  

4. Sri. Chandra Sekhar Goswami s/o Ratneswar Goswami   

Resident of Guwahati , 

5. Sri. Brajen Phukan (On his death substituted by his wife)              

Smti. Chanrika Phukan Resident of Phukan Ali, Tarajan Jorhat. 

6. Smti. Remia Sahu @ Rekhia w/o late Radha Sahu                            

Resident of Pulibar, Dist- Jorhat    (Expired) 

7. Smti. Pramila Sahu D/O late Radha Sahu,                                  

Resident of Pulibar, Jorhat, 

8. Sri. Rambirish Sahu 
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9. Sri. Nandalal Sahu (Expired) 

10. Sri. Biju Sahu 

11. Sri. Madan Sahu, ( From 8 to 11 are sons of late Dina Narayan Sahu 

and Resident of Pulibar Tini Ali Bhatemora Gaon, Jorhat), 

12.  Sri. Ambika Sahu s/o late Banarai Sahu 

13.  Smti. Munia Sahu w/o late Banarai Sahu (Expired)             

Both are resident of Pulibar Tini Ali, Bhatemora Gaon,    

Dist-Jorhat..............................................Pro-forma Defendants. 

           

This Suit having been heard on27.4.2007, 08.052007, 22.02.2010, 

17.05.2010 28.06.2010, 03.09.2010, and 06.01.2012 in the  presence   of    

:- 

1. Shri. Bhaba  Goswami  Learned Advocate  for the Plaintiff  

2.  Sri. Manu Baruah Learned Advocate for the Defendant. 

          And having stood for consideration to this day the court   

delivered the following Judgment:- 

        JUDGMENT 

1. This is a suit for declaration of plaintiffs  right over the suit land described 

in schedule of the plaint and also declaration of defendants have lost their 

right over the same and for granting permanent and temporary injunction 

restraining the defendants from disturbing peaceful possession of the 

plaintiff thereon. 

2. The factual backdrop of the plaintiff case is that the land described in 
schedule of the plaint measuring 8 Bighas, 3 kathas 13 lochas  covered by 
Dag No. 4, 5, 4/1569, 5/1570 of P.P. No. 238 (K) situated at Sonari Gaon 
under Charaibahi Mauza in the district of Jorhat with specific boundary in 
the East- Haripada Barborah & Mohan Borah, on the West- Dilip Sarmah & 
Athubaga Jan, on the North – A.T.Road and on the South –Athubaga Jan  
subsequently amended as land measuring 8 Bighas 3 Kathas 13 lochas 
covered by Dag No. 4, 5, 4/1569 and 5/1570 of P.P.No. 238 (ka) and 238 
(Kha) of Sonari Gaon with the same boundary, originally belonged to 
Banarashi Teli, Kali Teli, Mathura Teli, Dina Narayan Teli and Radha Prosad 
Teli having their joint right tile interest over the same. During the life time 
of the original owner, the local youth forming corporate society 
subsequently registered the same under Society Act vide registration 
No.1130/1985-86, prepared a play ground over the said land by making 
clearance of jungles despite protest from the original owners and used to 
possess the same as play grounds since 1955/1956 and such hostile 
possession is continuing till date of filing the suit without interruption from 
its owner or their heirs. But the defendants got their names mutated in the 
record of rights fraudulently and illegally without possession over the same 
and defendant No. 12 and 13 even managed to get partition of the land 
and separate patta in their name bearing Patta No.238 with dag No.4/1569 
and 5/1570 without having possession The defendant No.12 and 13 after 
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getting mutation of their names and separate patta filed eviction suit 
bearing No.T.S. 112/1987 before the Learned Asstt. District Judge Jorhat 
which ultimately ended on dismissal. In spite of the land being under 
hostile uninterrupted continuous possession of the plaintiff for long period 
the predecessor of defendant No.3(i) to 3(ii), Probhat Khaound, 
predecessor of defendant No.5(i) Brajen Khaound and defendant No.4 Sri. 
Chandra Sekhar Goswami purchased a portion of land measuring 1 Bigha, 3 
kathas, 141/2 lochas from the original pattadar Kali Teli and got their 
names mutated in the record of rights. Thereafter, they have served 
pleaders Notice dated 09.09.1985 upon the plaintiff calling upon to vacate 
the land but subsequently they reluctant to file any case. By this way from 
time to time one after another defendants have been claiming their right 
over some portion of the suit land and vacation of the possession thereon. 
Recently, predecessor of defendant No. 1(i) to 1(iv) Dinanath Sahu and 
defendant No.2 Sri. Premlal Sahu served pleaders Notice upon the plaintiff 
calling upon to vacate the possession of their share of land measuring 
1Bigha, 3kathas, 14.5 (141/2) lochas and they had also applied for 
permission to sell the said portion of land to some other persons which is 
pending and thereby created cloud over the possession of the plaintiff 
which become matured to declare title. Hence the suit.    
 It is pertinent to make mention that the original plaint has been 
subsequently amended by giving effect the substitution of the legal heirs of 
the deceased defendant No.1, 3, and 5 as defendant No. 1(i) to 1(iv), pro 
forma defendant No.3(i), 3 (ii), and pro forma defendant No.5 (i) though  
the names of pro forma defendant No.3 & 5 were struck of vide order 
dated 25.6.06 on the ground that they were dead before institution of the 
suit. Pro forma defendant No.6 died without any heirs and no substitution 
has been made. In addition to substitution of the legal heirs of deceased 
defendant No.1, 3, & 5 the plaint has been amended to the extent of 
making correction of the P.P.No.238(k) to P.P.No.238 (ka) and 238 (kha). 

3. The substituted pro forma defendant No. 5(i), along with Pro forma 
defendant No. 8, 9, 10, 11, 12 and 13 have not contested the suit. Hence 
the suit against them proceeded ex-parte. Though the case against the Pro-
forma defendant No.7 ordered to proceed ex-parte but due to his death 
without leaving any heir, his name was struck off. Similarly, the name of 
pro forma defendant No.6 also struck off.  

4. However the defendant No.1, 2, 3(i), 3(ii) and 4 contested the suit by filing 
written statement in three sets. The answering defendant No.1 and 2 by 
filing written statement denied the claim of plaintiff has any right title and 
possession over the suit land and has any locus- standi to file the suit 
against the answering defendants. They have also denied the averments of 
the plaint that some local youth forming corporate body cleared the 
jungles from the suit land and used to possess the same since 1955/1956 
continuously till date defying the repeated protest of original owner and 
thereby acquired the right of adverse possession over the suit land. It is 
contended by the defendant No.1 and 2 that originally the land under dag 
No.4 & 5 of P.P.No.238 situated at Sonari Gaon under Charaibahi Mauza 
was belonged to Banarashi Teli, Kashi Teli,@ Bogoli Teli, Mathura Teli, Dip 
Narayan and Radha Prosad and on their death their heirs/successors have 
been in possession of the suit land continuously and got their names duly 
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recorded in the record of rights on the strength of inheritance and 
possession of their respective share. The mutation as well as the partition 
of the share of pro forma defendant No.12 and 13 as well as the mutation 
in the names of other defendants were made legally and the title suit 
instituted by Proforma defendant No.12 & 13 was dismissed for default 
only. The answering defendant No.1 and 2 further denying the service of 
notice upon the plaintiff contended that one Pradum Borah accompanied 
by some other persons tried to occupy a strip of land by the east side of the 
suit land from North to South but they were driven out from the vicinity of 
the land by the answering defendants during the month of January/2003. 
The said strip of the land was being used by the answering defendants and 
others as passage to the land by the East side. The answering defendant 
No.1 &2 have their right, title and interest over 1, Bigha 3 Kathas 13 lochas 
of land pertaining to P.P.No.238 by the north side of the total Patta Land. 
Though there was no formal partition of share but they have possessed the 
said portion of land on mutual understanding with other pattadars and as 
such they have got every statutory right and authority to dispose of their 
portion of land in any manner. The answering defendant also contested the 
suit on the ground that there is no cause of action for the suit, that the 
plaintiff has no locus- standee to file the suit against the defendants that 
the suit of the plaintiff is bad for non-joinder of necessary parties and that 
the suit is false, vexatious and the plaintiff is not entitled any relief. Finally 
they have prayed for dismissal of the suit with cost. 

5. Besides filing written statement contesting the plaintiff’s suit the defendant 

No.2 jointly with substituted defendant No.1(i) to 1(iv) and defendant No.8 

Rambrish Shahu filed counter claim stating inter-alia that all the defendants 

are co-pattaders and owners of the land contained in patta No.238 and 

238(k) of Sonari Gaon out of which defendant No.12 & 13 have their joint 

right title and interest exclusively on the land contained in P.P.No.238 (K) 

whereas the other co-pattadars are the joint owner having their right title 

interest on the land pertaining to P.P.No.238. The suit land was lying vacant 

and un used by its owner for long period because of the fact that the owners 

had some other cultivable lands besides the land under the suit patta which 

were of high land not suitable for cultivation. Taking advantage of the land 

lying vacant and unused by the owner for longer period some local youths 

casually used the same as playground to which the owners did not object, 

thinking the youth temporarily used the same without causing any change of 

its nature. The plaintiff Sangstha was formed in the year 1985 and started to 

use the suit land as playground with the permission of the defendants on the 

terms and condition not to construct any permanent construction over the 

suit land.  The plaintiff  Pachim Jorhat Kriya Santha in course of using the suit 

land occasionally to organise game constructed its office building on a plot of 

land adjacent to the suit land and performing the official function there from 

and till 2003 the plaintiff never claimed any hostile right against the rightful 

owner but to utter surprise to the defendants that the plaintiff for the first 

time filed the present suit claiming adverse possession though they were not 

continuous possession of the suit land and their casual use of the suit land 



5 
 

was purely temporary with the permission of the defendants. During the 

second part of Decembar/2002 while the plaintiff constructed one katcha 

path with drain over the suit land the counter claimants/defendants 

objected the action of the plaintiff by serving pleader’s notice on 19.12.2002 

asking the plaintiff to vacate the suit land to which the plaintiff replied vide 

pleader’s reply dated 02.01.2003 denying the title of the defendants over the 

suit land. It is stated that on the death of defendant No.1 after endorsing his 

appearance in the suit by filing written statement the defendant No.2 for his 

urgent need want to sell the part of land belonging to him and defendant 

No.1 with the consent of other defendants and applied for permission for 

sale before the concerning authority the plaintiff having no right over the 

suit land raised objection, and accordingly the authority concerned served 

notice upon the plaintiff on 30.4.2003 for hearing the objection. The nature 

and character of plaintiff’s possession over the suit land is casual and they 

are now threatening the defendants with dire consequences in the event of 

entering into the suit land which create cloud over the right title and interest 

of the defendants in respect of the suit land. Ultimately the counter 

claimants/defendant claimed decree for permanent injunction prohibiting 

the plaintiffs from entering into the suit land and use the same as play 

ground and further not to disturb defendants in enjoyment of the suit land. 

6.  The plaintiff objected the counter claim of defendant No. 1(i) to 1(iv), along 

with defendant no.2 and 8 by filing written statement denying the 

averments made in the counter claim to the effect that the plaintiff used the 

suit land casually with the permission of the defendants. It is contended that 

the defendant No.13 has already been expired and his legal heir pro-forma 

defendant has no right to take action against the plaintiff in view of dismissal 

of T.S No.112/87 and defendant No.3, 4 and 5 never came to take possession 

except issuance of pleader’s notice. That the defendant No.1 & 2 claimed 

their share of 1 Bigha 3 kathas 13 lochas of land only in their written 

statement so the defendant No. 2 has no right to file counter claim for the 

entire land covered by Patta No.238 and as none of the defendants ever 

used and possessed the suit land after 1956, hence they are no more owners 

of the suit land and even their predecessors had lost their ownership during 

their life time by not claiming the right and taking possession. That the suit 

land was full of jungle due to non used by the original owners but the local 

youths under the banner of plaintiff made the same suitable for playground 

by cleaning the jungles and filling earth etc and using the same since 

1955/56 continuously without any interference from any corner. That till 

2003 no disturbance for using the suit land by the plaintiff made but only in 

the middle part of 2003 defendant No.2 accompanied by his wife and agent 

came to occupy his portion of share to which the plaintiff opposed asserting 

hostile right. The plaintiff ultimately prays for rejection of the counter claim 

on the ground of having no cause of action. 
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7.   The answering defendant No. 3(i) and 3(ii) by filing written statement 

contested suit stating inter alia that the suit is misconceived, baseless, 

fabricated and having no cause of action besides the suit is barred under 

limitation and not properly valued. Rebutting the claim of the plaintiff the 

answering defendant No.3(i) & 3(ii) contended that the plaintiff was never in 

possession of land measuring 1Bigha, 3 kathas 14!/2 lochas or any part 

thereof out of the total suit land which is owned by answering defendants 

along with defendant No.4 and defendant No.5(i). It is also contended by the 

answering defendant that the defendant No.3 being the ancestor of 

defendant No.4 and defendant No.5 being the ancestor of defendant No.5 (i) 

jointly purchased the plot of land measuring 1 Bigha 3 kathas 14!/2 Lochas 

from the original owner Kali Teli vide registered sale deed dated 21/4/70 

being his share in the suit patta land and since then the predecessor of 

defendant No.3(i) to 3(ii) and Predecessor of defendant No.4 along with 

predecessor of defendant No.5(i) were in possession of the same and on 

their death the answering defendants have been possessing the said land. 

They have also got their names mutated in the record of rights and have 

been paying the land revenue regularly. The answering defendants, further 

contended that the plaintiff has no locus standi in any capacity to claim title 

over the land and the answering defendants and co-purchasers, so the suit 

of the plaintiff is liable to be dismissed with compensation.  

8. On behalf of defendant No.4, one Satya Sekhar Goswami, by filing written 

statement contested the suit on the similar ground as pleaded by defendant 

No.3(i) & 3(ii). He contended that the defendant No.4 along with defendant 

Nos.3 & 5 purchased 1 Bigha 3 kathas 14 ½ lochas of land out of the total 

patta land measuring 8 Bighas 3 kathas 13 lochas from the original owner 

Kali Teli and since the day of purchased, they were in continuous possession 

of the same during their life time and after their death, their heirs are in 

possession of the same. They have also got their names mutated in the 

record of rights. The answering defendant denied the claim of the plaintiffs 

and ultimately prays for dismissal of the suit. 

9.  On the basis of the rival pleadings, following Issues are initially framed for 

determination of the dispute among the parties. 

 

                                                      ISSUES 

                1. Whether there is any cause of action?     

           2. Whether the suit is maintainable? 

3. Whether the plaintiffs have acquired right, title over the suit land 

by way of adverse possession?                                    

4. Whether the counter claim is maintainable? 
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                 5. Whether the defendants have right, title and interest over the suit 

       land? 

         6. Whether the defendants are entitled to permanent injunction as      

                  prayed for in the counter claim? 

         7. To what relief/reliefs the parties are entitled? 

 The Issues are recast as follows for convenience of determination:- 

1. Whether there is a cause of action for the suit? 

2. Whether the plaintiffs have acquired right, title and interest 

over the suit land? 

3. Whether the plaintiffs are entitled to a decree as prayed? 

10.  At the trial, the plaintiff, in support of their claims examined as many 

as 5  witnesses and exhibited 33 No’s  of documents whereas the defendants 

only cross-examined the plaintiffs witnesses and refrained from adducing 

any evidence either in the form of oral or documentary to prove their stand. 

11.     I have heard the argument advanced by the Ld. Counsel for the 

plaintiff.  No argument from the side of defendant put forward despite 

ample  opportunities were given. Finding no alternative, I proceed to dispose 

of the case on merit.  

    DECISION & REASON THEREOF. 

12. To arrive at a judicial decision, let Issue-wise discussion be taken   

           hereunder. 

13. INITIAL ISSUE NO.3 & RECAST ISSUE NO.2 :- Both the Issues stands 

on the same footing. The Issue relates to the question whether the 

plaintiffs have acquired right, title and interest over the suit land. The Ld. 

counsel for the plaintiff submitted that the plaintiffs Pachim Jorhat Krira 

Santha is a corporate registered society which was formed by the local 

youths and got registration of the same under the society Act in the year 

1985-86 with the aims and object to promote and maintain on strict 

amateur basis of social and cultural efficiency along with physical 

efficiency of indoor and outdoor games, to work for the betterment of the 

organisation and to maintain high standard of honesty, courtesy in cultural 

and sports by conducting and organising sports , games and cultural 

competition, to maintain club cum library and organise  conference etc to 

foster literary interest, to render humanitarian service in kind of social and 

natural need, to arrange picnic and dramatic performance for the benefit 

of the members of the organisation, to cooperate with all clubs 

/organisation etc, educational institution and Association in the matter of 

development of Art, Sports, Games etc. According to the Ld. Counsel, the 

plaintiffs with a view to fulfil the above aims and object used the suit land 
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as its own forming corporate body in the year 1970 and got registration on 

10.12.1985 under the society act. It is submitted that the suit land 

originally belonged to Banarashi Teli, Kali Teli, Mathura Teli, Dina Narayan 

Teli and Radha Prosad Teli the predecessors in interest of the defendants, 

but they never took physical possession of the same. The suit land was 

lying vacant with jungles as the owner did not ever use the same. The local 

youth finding the suit land unused by the owner for long period cleared 

the jungles and made the suit land as playground openly in the year 1955-

56 and since then they have been using the same as playground 

continuously without any protest from the pattadar. Thereafter, the local 

youth for the development of local Arts, sports, games and culture etc 

organised and ultimately formed society in the name and style Pachim 

Jorhat Kriya Sangstha in the year 1970 and continued to possess the suit 

land as play ground to hold games and sports, cultural and social functions 

thereon. The Society ultimately got registration on 10.12.1985.  So the 

possession of the plaintiffs over the suit land is continuous and hostile to 

the interest of the original owner as well as their successors for long 

period by which the plaintiffs have acquired, right to claim title over the 

suit land.  

    The plaintiffs claim of possessing the suit land continuously for more 

than the statutory period openly and hostility to the right of the original 

owner, rest on Ext.17 the possession certificate given by the Circle Officer 

Pachim Jorhat Circle, Ext.1 Registration Certificate of Pachim Jorhat Krira 

Sangstha , Constitution Rules and Bye-laws, marked Ext.2. Ext.9 

application for consideration to pay donation for holding Meena Bazar on 

the suit land, Ext.10 application for permission to hold Akhra of Civil 

Defence, Ext.11 application seeking permission to organise Taekwondo 

competition over the suit land, Ext.12, Ext.13 Ext.14,Ext.15 Ext.16. Ext.17 

reveals that the Circle Officer of Jorhat West Circle gave possession 

Certificate vide letter No.JWC 860 dated 9.8.06 to the effect that land 

measuring 6 Bigha 1 Katha 4 lochas covered by dag No.4 of PP No.238 

(Ka), land measuring 3 Katha 15 Lochas covered by dag No.5 of238 (ka), 

land measuring 1 Bigha 3 Kath covered by dag No.4/1569, land measuring 

14 lochas covered by dag No.5/1570 of P.P.No.238(kha), land measuring 

15 lochas contained in Annual Khiraj Patta No.7 and land measuring 16 

lochas covered by dag No.8 of P.P.No72 all total 9 Bighas,1Katha 4 Lochas 

of land have been in continuous possession of plaintiff since 1970.  This 

fact got support from the evidence of P.W.1 , Naren Pujari,  P.W.2- Kartik 

ch. Dutta , P.W.3- Ganesh ch. Bor kakati, P.W.4- Jadab Saikia and P.w.5 – 

Mohendra Dutta ,who have deposed in their evidence that the local 

youths taking the advantage of original owner never came to occupy the 

suit land and the same lying unused with full of jungle cleared the jungle 

and made play ground to impart the games and sports since 1955-56 and 

has been using the same as their playground continuously openly and 
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uninterruptly. They have also stated that the Plaintiff Pachim Jorhat Kriya 

Sangstha was formed by the local youths to maintain the play ground for 

the purpose of developed the local games & sports along with social and 

cultural status in the year 1970 and got it registration in the year 1985 and 

since the formation of organisational Sangstha the plaintiff has been using 

and occupying the suit land as playground till date of filing the suit.  As per 

the pleadings and the evidence of the witnesses, during the life time of 

the original owner of the suit land, the local youths prepared the suit land 

as a play ground by making clearance of jungle etc despite protest by the 

original owner. Though the original owner sometimes made visit to the 

suit land but could not able to take possession. According to the 

witnesses, some of the youths who, initially prepared the suit land as a 

play ground during the period of 1955-56, have already died and 

thereafter the suit land remains in continuous possession of the local 

youths under various banner and at last, the plaintiffs took the possession 

of the suit land forming the Sangstha comprising all the groups of the local 

youths and since then the plaintiffs have been using the suit land as play 

ground. It is also stated by the plaintiffs’ witnesses that the defendants 

never took possession of the suit land though they inherited and 

purchased portion of  the same from the original owner. P.W.1, in course 

of his cross-examination claimed that the plaintiffs’ Sangstha was formed 

in the year 1970 and the same has got registration in the year 1985. He 

stated that since 26.1.1970, the plaintiffs have been continuously 

occupying the suit land.PW.4 Lot Mandal of Jorhat West Circle Sri Jadav 

Saikia proved the issuance of possession Certificate marked Ext.17 in 

favour of Plaintiff in respect of the suit land. He stated that he witnessed 

the plaintiff has been in possession of the suit land since 1995. He also 

confirmed that the Circle Officer of West Circle Jorhat after making 

physical verification of the suit land issued possession certificate marked 

Ext.17 on 9.8.2006. It is further stated by him that the plaintiff applied for 

getting mutation of its name in the record of right of the suit land on the 

basis of long continuous un-interrupted possession over the suit land. He 

in his cross examination only disclosed that Chandra Shekar Goswami got 

his name in the record of right of P.P.No.238 (ka) in the year 1970 by way 

of purchase, similarly Probhat Khaound and Brajen Phukan got their 

names mutated in the suit patta by way of purchase and Smti. Renu 

Khaound along with Pranjal Khaound managed to get their names 

mutated in the suit patta by dint of inheritance in the year 2004. P.W.4 

further confirmed that there is no house standing over the suit land and 

the same has been used as playground identifying four boundaries with 

post. P.W2 Sri. Kartik Ch.Dutta President of Pachim Jorhat Kriya Sangstha 

P.W.3 Sri Gonesh Ch. Barkakoti Vice President Pachim Jorhat Kriya 

Sangstha P.W.5 Sri Mahendra Dutta in their evidence vividly supported the 

version of P.W.1 to the effect of suit land was lying un used by the original 
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owner for long period resultant full of jungles which were subsequently 

cleared by the local youths and started to use as playground since 1955-

56. They have also stated that after preparation playground the local 

youths used to organise various games and sports and socio cultural 

programme over the same continuously without interference from any 

quarter and the groups of local youths ultimately in the year formed 

Pachim Jorhat Kriya Sangstha in the year 1970 and got registration in the 

year 1985 under the society Act with the object to promote and maintain 

on strictly amateur basis of socio cultural and physical efficiency of the 

local youths and continued to used the suit land as its playground openly 

denying the title of the owners till the date of filing the suit. It is also 

stated by them that neither the original owner of the suit land nor their 

heirs ever came to occupy the suit land though they had managed to get 

their names mutated in the record of right without having possession over 

the suit land. Ext. 9, Ext.10, Ext.11, Ext.12, Ext. 13, Ext.14 and Ext.15 

display the playground over the suit land had  been used by Meena Bazar 

Mela Committee, Civil Defence Jorhat, Jorhat District Takuando 

Association, Jorhat Yuva Marcha  Kandari, Jorhat Auto Riksha Association, 

Bihu Sanmilan Committee, Srimanta Sankardev Janmutsab Committee for 

holding various socio cultural , games and sports programme with the 

permission of the plaintiff on different times and occasion. This fact also 

indicative towards the inference that the plaintiff has been in continuous 

un- interrupted open and hostile possession of the suit land more than the 

statutory period. The concept of adverse possession contemplates a 

hostile possession, i.e. a possession which is expressly or impliedly in 

denial of the title of the true owner. Possession to be adverse must be 

possession by a person who does not acknowledge the others right’s but 

denies them. The principle of law firmly established a person who bases 

his title on adverse possession must show by clear and unequivocal 

evidence that his possession was hostile to the real owner and amounted 

to a denial of his title to the property claimed. For deciding whether the 

alleged acts of a person constitute adverse possession, the animus of the 

person doing those acts is the most crucial factor. Adverse is a method of 

acquisition of title to land by possessing for statutory period under 

certain conditions. Adverse possession depends on intention of the 

occupant to claim and hold the land in opposition to the whole word, 

and also embodies the idea that the owner or person interested in the 

property have knowledge of the assertion of the ownership by the 

occupant. Adverse possession consists of actual possession with intent to 

hold solely by the possessor to the exclusion of all others and is denoted 

by the exercise of the act of dominion over the land including making of 

ordinary use and taking usufructs of which the land is susceptible in its 

present state. Here in the instant case it is evident that the plaintiff not 

only occupied the suit land as playground of the plaintiff openly and 
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expressly opposing the tile and interest of the true owner but also 

collected usufructs by giving permission to various organisations for use of 

the same time to time. 

14.    On the other hand the defendant No. 1(i) to 1(iv) accompanied by 

defendant No.2 and 8 in their counterclaim clearly admitted that the suit 

land was lying unused by its true owner for long time because of the suit 

land was high land not fit for paddy cultivation and the owners had some 

other land besides the suit land. They have further admitted that the local 

youth had been using the suit land as play ground to organise outdoor and 

indoor games , but such youth is  never done with a claim of title. Though 

the defendants claimed that the yough of the suit land by the local youth 

as play ground is always casual, but, the defendants failed to substantiate 

the same by adducing any evidence. It is also disclosed by the defendants 

that the plaintiff Santha was formed and got registration in the year 1985 

under the Registration of Society Act and they have been using the suit 

land as their play ground with the knowledge of the defendants. The 

defendants further failed to establish the claim of suit land has been 

occupying by the plaintiff and used as play ground with the permission of 

the defendants by adducing any sorts of evidence. Similarly, though the 

defendant No.3(1) and 3(2) and defendant No.4 claimed that they have 

purchased  plots  of suit land from the original owner and took possession 

of the same but no evidence have been put forward to substantiate their 

claim. Even the defendants did not come to the witness box to prove their 

assertion. So, inference can be drawn that the defendants failed to prove 

their assertion of purchase plots of land from the suit land and took 

possession of the same. The only disclosure part from the pleadings of the 

defendants as well as the certified copy of Jamabandi that the defendants  

got their names mutated  in the suit patta.   Mere mutation of names in 

the suit patta does not confer right to the persons got mutation in the 

record of rights. 

15. Thus from the foregoing discussion, I am constrained to hold that the 

plaintiffs have acquired title over the suit land by way of adverse 

possession. Accordingly, initial Issue No.3 as well as subsequent Issue No.2 

are answered in the affirmative and in favour of the plaintiff. 

16.  ISSUE NO.1:- This Issue is contingent to the question whether there 

is cause of action for the suit. In view of my discussion in initial Issue No.3 

as well as subsequent Issue No.2, it is observed that the plaintiffs have 

acquired right and title over the suit land by way of adverse possession of 

the same for more than statutory period. The plaintiff in pleadings stated 

that the plaintiff has been in possession of the suit land since 1970 and 

using the same as play ground to promote socio-cultural activities and 

physical efficiency of the local youth by organising games and sports , 

cultural programme etc. over the same. It is also stated by the plaintiffs 

that the true owner of the suit land never came foreward to occupy the 
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suit land during their life time and even after their death, their heirs did 

not also make any effort to take possession of the suit land. P.W.1 Noren 

Pujari, P.w.2 – Kartik  ch. Dutta, P.w.3- Ganesh ch. Borkakoti and P.W.5 

Mohendra Dutta , the President and Vice president of the plaintiff stated 

that for the first time, on 19.12.1987, the defendant Nos.12 and 13  

instituted Title Suit No.112/87 claiming their right, title, interest over the 

suit land and eviction of the plaintiffs therefrom. But, unfortunately, the 

said suit was dismissed on 11.10.97 and again on 19.112.2002, 

predecessor of defendant No.1 (i) to 1(iv) and defendant No.2 served 

pleaders notice upon the plaintiff to vacate the suit land and also, they 

applied for getting permission to sell portion of the suit land before the 

Deputy Commissioner who, ultimately served notice upon the plaintiff and 

plaintiff  upon receipt of the same filed objection. The above evidence got 

support from Ext.3, Ext.4 , Ext.5 , Ext.6, Ext.7 and Ext.8. Ext.3 reveals that 

Ld. counsel Mr.D. Barua served notice upon the plaintiff under the 

instruction of Probhat Khound, Chandra Sekhar Goswami and Brojen 

Phukan to deliver vacant possession of the suit within 15 days. The notice 

was shown to have served on 9.9.1985. Ext. 4 and Ext.5 goes to show that 

Monia Sahu , wife of Banarashi Sahu and Ambika Sahu son of Banarasi 

Sahu instituted suit against the plaintiff Santha  for recovery of khass and 

vacant possession of the suit land by evicting the defendants on 

declaration of plaintiff’s right and title over the same and the said suit was 

dismissed vide order dtd.11.10.1993. Thereafter¸ on 26.12.2002 , 

defendant Dinanath Sahu and Premlal Sahu served pleaders notice upon 

the President of the plaintiff, marked Ext.6 to remove katcha road and 

drain alleged to have been made by the defendants to which the plaintiff 

replied vide letter marked Ext.7. Ext.8, the notice shown to have issued to 

the plaintiff by Addl. D.C. for appearance of the plaintiff and filed 

objection, if any on the petition filed by Dinanath Sahu and Premlal Sahu 

for obtaining permission to sell 1 Bigha 3 kathas 15 lochas     out of the suit 

land in favour of interested person.  According to the Ld. counsel for the 

plaintiff, the act of the defendants of serving notice upon the plaintiff and 

applied for permission to sell portion of the suit land creates cloud over 

the right of the plaintiff to possess the suit land.  Having due consideration 

of the above discussion as well as keeping in view Ext.3 to Ext.9, I am of 

the opinion that the plaintiff has cause of action for the suit. Accordingly, 

this Issue is answered in the affirmative and decided in favour of the 

plaintiff. 

17.  INITIAL ISSUE NO.4,5 & 6. These three Issues are taken together for 

convenience of discussion as they are connected to each other and set up 

on the basis of counter claim filed by defendant Nos. 1(i) to 1(iv) and 

defendant No.2 along with defendant No.8 on 7.1.2006. these Issues 

relates to the question whether the counter claim is maintainable, 

whether the defendants have right, title and interest over the suit land 
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and whether the defendants are entitled to permanent injunction as 

prayed for in the counter claim. The Ld. counsel for the plaintiff submitted 

that thought the defendant No.1(i) to 1(iV0 along with the defendant No.2 

and 8 filed counter claim , but on 19.7.2010 by filing petition No.1345/10 , 

the defendant No.1(i) to 1(iv) accompanied by defendant No.2 , 8  and 12 

withdraw the counter claim filed by them.  He submitted that since the 

counter claimants withdrawn their counter claim, hence, the Issues 

framed on the basis of counter claim became redundant. I have gone 

through the case record. It is revealed from the counter claim of the 

defendants that the defendants by filing counter claim, sought decree for 

permanent injunction against the defendants not to enter into its play 

ground and disturb the defendants in any way from enjoying the suit land. 

Upon perusal of the petitioin No.1345/10, it is seen that the defendants 

Premlal Sahu , Janki Sahu , Montu Sahu, Rajkumar Sahu and Rina Sahu  

jointly filed petition seeking leave to withdraw the counter claim filed on 

7.1.2006, but, unfortunately, the Ld. court has been pleased to refuse the 

leave to withdraw counter claim vide order dtd 19.7.2010 and allowed the 

case to proceed for hearing. Though the defendants took part in cross-

examination of the plaintiff’s witnesses, but failed to adduce any evidence 

in support of counter claim. On the other hand, the defendants since 

completion of cross-examination of plaintiff’s witnesses remained absent 

without taking any steps. This clearly indicates that the counter claimant’s 

stands on the withdrawal of counter claim though the court refused to 

grant leave to withdraw. Since the counter claimant’s standby on the 

withdrawal of counter claim, hence, I am of the opinion that the counter 

claimants are reluctant to stress the Issues. Therefore, I find no alternative 

but to answer the Issue Nos.4,5 & 6 in the negative  and decided against 

the defendants.  

Accordingly, these three Issues are replied in the negative and 

            decided against the defendants.  

18.  INITIAL ISSUE NO.2. Whether the suit is maintainable in its present 

form? The defendants Dinanath Sahu and Premlal Sahu, in their written 

statement stated that the suit is not maintainable as the plaintiff has no 

locus standi to file the suit against the plaintiff. It is also submitted that 

the plaintiff is not a corporate body and the President and the Secretary of 

the plaintiff cannot represent the plaintiff’s society.  Though the 

defendants, in their written statement claimed that the plaintiff has no 

locus standi to file the suit against the answering defendants, but no 

evidence have been led by the defendants to substantiate the same.  

Rather Ext.1 and Ext.2 clearly indicates that the President and the 

Secretary of the plaintiff are competent to institute the suit against the 

defendants who claimed recovery of khass possession of the suit land 
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under occupation of the plaintiff.   In view of my discussion in Issue No.1 

as it is observed that the plaintiff has cause of action for the suit against 

the defendants, hence, I am of the opinion that the suit is maintainable in 

its present form.  Accordingly, this Issue is answered in the affirmative and 

decided in favour of the plaintiff. 

19.  INITIAL ISSUE NO.7 & SUBSEQUENT ISSUE NO.3:- Both these Issues 

are related to the relief claimed by the respective parties. In view of my 

discussion and decision in Initial Issue No.3 as well as subsequent Issue 

No.2 and in Issue No.1 as it is held that the plaintiffs have acquired right, 

title over the suit land by way of adverse possession and they have the 

cause of action for the suit. Hence, I am constrained to hold that the 

plaintiffs are entitled to get a decree as prayed for.  Accordingly, this Issue 

is answered in affirmative and decided in favour of the plaintiffs.  

20. Consequently, the suit is decreed with the following order.  

    ORDER        

The suit is decreed on contest against the defendant No.1(1) to 1(iv) , 

defendant No.2, proforma defendant No.3(1) , 3(ii), proforma defendant 

No.4, and  ex parte  against rest of the defendants with costs for 

declaration that the defendants have lost title over the suit land and also 

to declare that the plaintiffs have acquired title over the suit land by way 

of adverse possession.  It is decreed and ordered that the defendants are 

hereby restrained from disturbing the plaintiffs in possession of the suit 

land. Prepare the decree accordingly. 

Given under my seal and signature on this 16th day of March/2012. 

 

Civil Judge, Jorhat 

APPENDIX. 

 

1.Witnesses examined by Plaintiffs:-P.W.1- Naren Puzari. 

                                                                P.W.2-Kartik ch.Dutta. 

  P.W.3- Ganesh ch.Borkakaty. 

  P.W.4-Lat Mandal-Jadav Saikia. 

  P.W.5- Mohendra Dutta. 

2.Witnesses examined by defendants:-NIL. 

3.Witnesses examined by court- Nil. 

4.Documents examined by plaintiffs- 

Ext.1- Registration certificate. 
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     Ext.2- constitution. 

Ext.3-Pleader’s notice. 

Ext.4-Certified copy of plaint in T.S.112/87. 

Ext.5-Certified copy of order of dismissal in T.S.112/87. 

Ext.6-Pleaders notice. 

Ext.7- Reply of pleader’s notice. 

Ext.8-Notice of ADC(R). 

Ext.9,10,11,12 & 13-Letters.  

Ext.14-(A)- to 14(B)- Field used for Bihu Sanmilan. 

Ext.15-Field used by Srimanta Sankardeva Janmotosava. 

Ext.16-Copy of proceeding. 

Ext.17-Copy of possessory certificate. 

Ext.18 & 19-Land revenue receipts. 

Ext.20 & 21-Mutation application. 

Ext.22- letter dtd.7.10.88. 

Ext.23 & 24-Copy of orders. 

Ext.25-Permission dtd.15.12.97. 

Ext.26-Letter dtd.12.8.98. 

Ext.27-Copy of voucher. 

Ext.28-Letter. 

Ext.29 & 30-Copy of Notice of Mutation. 

Ext.31 & 32-Certified copies of Jamabandi. 

Ext.33-Cadestral map. 

5.Documents examined by defendants- NIL 

6.Documents examined by court- NIL. 

Dictated & corrected by me-: 

 

(Sri S.Islam) 

Civil Judge,Jorhat. Transcribed & typed by-  

 Nirju R.Gogoi, Stenographer. 


