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Form No. (J) 2 

HEADING OF JUDGMENT IN ORIGINAL SUIT 

District: Jorhat 

IN THE COURT OF THE MUNSIFF NO.1, JORHAT 

Present: Shri Jaspal Singh, AJS. 

Wednesday, the 9th day of May, 2012. 

Title Suit No. 17 of 2009 

1. Smt. Tasrifa Khatoon 

2. Md. Kafil Ahmed…..……………………………………………………Plaintiffs 
versus 

Md. Abdul Hannan……………………………….……………………… Defendant 
 

This suit coming on for final hearing on 10.3.2010, 

4.6.2010, 7.7.2010, 12.7.2011, 29.8.2011, 20.9.2011, 

7.12.2011, 25.1.2012, 15.3.2012 and 12.4.2012 in 

presence of:– 

 

Advocate for the Plaintiffs: Shri J. C. Phukan, Senior 

Advocate, with Shri Amit Sahewalla 

Advocate for the Defendant: Shri R. P. Dhar 

 

And having stood for consideration to this day, the Court 

delivered the following judgment:-- 

J U D G M E N T 

Plaintiffs’ case 

1. This is a suit for eviction and for arrears of rent. The suit 

rooms and the land measuring 1 Katha on which the suit rooms 

stand are described in Schedule A to the plaint. The suit rooms and 

the said land were gifted to the plaintiff no.1 by her aunt Musrifa 
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Khatoon. The question of vesting of right, title and interest in 

favour of the plaintiff no.1 by gift was finally decided in T.S. 77/05 

which was filed by the husband of Musrifa Khatoon and in which 

the present plaintiff no.1 was the defendant no.5 and the only 

contesting defendant. The defendant had originally entered into 

the suit rooms as a monthly tenant under Musrifa Khatoon. 

Monthly rent was fixed at Rs.1200/-. After the death of Musrifa 

Khatoon on 9.1.2003, the defendant continued to occupy the suit 

rooms and used to pay the monthly rent to her niece, the plaintiff 

no.1, and this fact was also admitted by the defendant in his 

evidence on affidavit filed in T.S. 77/05 as a witness for the present 

plaintiff no.1. The defendant accepted and acknowledged the 

plaintiff no.1 as his landlord and entered into an oral agreement 

with the plaintiff no.1 immediately after the death of Musrifa 

Khatoon to pay the monthly rent at the same rate with effect from 

1.1.2003. Later, the monthly rent was enhanced to Rs.1500/- since 

the beginning of 2006. The defendant continued to pay the 

monthly rent to the plaintiff no.1 upto November, 2006. He 

stopped payment of monthly rent for and from the month of 

December, 2006, in spite of demands from the plaintiff no.1. As 

the suit rooms were bona fide required by the plaintiff no.1 for 

reconstruction, for, they had become dilapidated, the plaintiff no.1 

issued a registered lawyer‟s notice (of termination of tenancy) 

dated 3.2.09 to the defendant which was duly received by the wife 

of the defendant on 6.2.09. The plaintiff no.1, through the plaintiff 

no.2 (her son), also affixed a copy of the notice on the front door of 

the suit rooms. In spite of the receipt of the notice, the defendant 

has not yet vacated the suit rooms. Hence this suit. 

Defendant’s case 

2. The defendant has contested this suit by filing written 

statement. Besides denying the averments in the plaint and 

averring that there is no cause of action, the suit is barred by law of 
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limitation and the suit is bad for non-joinder of necessary parties, 

the defendant has stated that he has been in occupation of the suit 

rooms since 1.1.1993. The land indeed belonged to Musrifa 

Khatoon who had her constructive possession over the land 

measuring 1K-11L covered by Dag No.8653 of P.P. No.112. 

Originally the said land was a marsh land and was not fit for 

habitation. The said Musrifa Khatoon was a lonely lady known to 

the defendant. The defendant, being a poor person, did not have a 

proper accommodation. On request, Musrifa Khatoon allowed the 

defendant to occupy the said marsh land permanently if he could 

make improvements over the land and make his dwelling house 

thereon. The defendant accordingly made improvements over the 

land by filing up earth time to time and constructed dwelling 

house thereon with his own money. The defendant obtained the 

electricity connection in his premises in the name of Musrifa 

Khatoon as the land was in her name but paid the electricity bills 

personally. During the lifetime of Musrifa Khatoon and after her 

death on 1.1.1993 none came and claimed the right over the 

property in question. The land measuring 1K-11L covered by Dag 

no. 8653 of P.P. No.112 of Block no.13 of Jorhat Town, over which 

the suit rooms stand, has been in occupation and possession of the 

defendant since 1.1.93 as his own. 

ISSUES 

3. On the basis of the respective pleadings of the parties, the 

following issues were framed in this suit: 

Issue No.1. Is there any cause of action for the suit? 

Issue No.2. Whether the suit is barred by the law of limitation? 

Issue No.3. Whether the suit is bad for non-joinder of necessary 

parties? 
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Issue No.4. Whether the defendant is a monthly tenant under the 

plaintiffs in respect of the suit premises? 

Issue No.5. Whether the defendant is a defaulter in respect of 

payment of rent? 

Issue No.6. Whether the plaintiffs require the suit premises for 

bona fide requirement? 

Issue No.7. Whether the plaintiffs are entitled to recovery of khas 

possession of the suit land by evicting the defendant? 

Issue No.8. Whether the plaintiffs are entitled to decree for 

recovery of arrears of rent as mentioned in Schedule B to the 

plaint? 

Issue No.9. To what reliefs are the parties entitled? 

4. The plaintiffs have examined as many as four witnesses, 

including the plaintiff no.2, in support of their case. The defendant 

has examined as many as three witnesses, including himself, in 

support of his case. 

DISCUSSION, DECISION AND REASONS THEREFOR 

5. I have gone through the pleadings of the parties and the 

evidence on record, and perused the relevant documents and also 

considered the submissions made by the learned counsel. 

Decision on Issue No.1 with reasons 

6. In this suit, the case of the plaintiffs is that the defendant 

was previously a tenant under Musrifa Khatoon who had gifted the 

suit rooms with the land to the plaintiff no.1. After the death of 

Musrifa Khatoon, the defendant accepted and acknowledged the 

plantiff no.1 as his landlord and continued paying rent to her. But 

he stopped paying the rent from December, 2006. The plaintiffs 

seek eviction of the defendant from the suit rooms on the ground 
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of defaulter in payment of rent. The plaintiffs also require the suit 

premises bona fide for reconstruction. But the defendant has 

denied all these facts in his written statement. The above facts 

clearly go to show that there is cause of action for this suit. The 

issue at hand is, accordingly, decided in the affirmative and in 

favour of the plaintiffs.  

Decision on Issue No.2 with reasons 

7. This issue relates to the point of bar by limitation. The 

defendant has averred in this suit that the suit is barred by the law 

of limitation. The defendant has been in occupation of the land 

measuring 1K-11L covered by Dag No.8653 of P.P. No.112 of Block 

No.13, Jorhat Town, over which the suit property and other rooms 

stand, since 1.1.1993 of his own with the knowledge of the then 

pattadar Musrifa Khatoon. But, I have concluded in my discussion 

on Issue No.4 in this judgment that the defendant had been a 

tenant in respect of the suit rooms under Musrifa Khatoon, and 

after her death, he became a tenant under the plaintiff no.1. 

Considered thus, this suit cannot be barred by the law of 

limitation. The issue is, accordingly, answered in the negative and 

in favour of the plaintiffs.   

Decision on Issue No.3 with reasons 

8. The defendant has averred in his written statement that Smt. 

Arifa Khatoon, who is the recorded pattadar respecting the land 

measuring 1K-11L covered by Dag No.8653 of P.P. No.112 of Block 

No.13, Jorhat Town, was a necessary party to this suit. Her name 

was mutated in the patta after striking out the name of the plaintiff 

no.1, in place of Musrifa Khatoon, vide order of the SDC and the 

ADC, Jorhat. Hence, the suit cannot be decided in absence of the 

said Smt. Arifa Khatoon. 



6 

 

9. But it appears from Ext.10, the certified copy of Judgment 

passed by the Assam Board of Revenue in Case No.63 RA(J)/07, 

and also from the testimony of Sri Amulya Kalita (DW3), the 

concerning Lat Mandal, that the name of the plaintiff no.1 was 

mutated over 1 Katha of land covered by Dag No.8653 of P.P. 

No.112 of Block No.13 of Jorhat Town vide mutation order passed 

by the Circle Officer, Jorhat East Circle, in Mutation Case 

No.682/2003-04 on 25.8.04. The said order was set aside by Addl. 

Deputy Commissioner, Jorhat, in RA Case No.1/05-06 on 13.3.06 

and the name of Smt. Arifa Khatoon was mutated in the Patta by 

striking off the name of the plaintiff no.1. But, again, vide 

Judgment dated 20.3.2008, passed by the Assam Board of 

Revenue in Case No.63 RA(J)/07, the order dated 25.8.04 passed 

by the Circle Officer, Jorhat East Circle, allowing mutation in 

favour of the plaintiff no.1 in respect of the land in question, was 

upheld on the ground that the original pattadar of the land in 

question had gifted the land to the plaintiff no.1, and, therefore, 

the name of the plaintiff no.1 was reinserted in the suit Patta by 

deleting the name of Smt. Arifa Khatoon. 

10. Situated thus, the said Smt. Arifa Khatoon is, by no means, a 

necessary party to this suit. This issue is, accordingly, decided in 

the negative and in favour of the plaintiffs.    

Decision on Issue No.4 with reasons 

11. The plaintiffs aver in this suit that the suit rooms with the 

land on which the suit rooms stand (described in Schedule A) were 

gifted to the plaintiff no.1 by her mahideo, Musrifa Khatoon, and 

the question of the vesting of right, title and interest in favour of 

the plaintiff no.1 by gift was finally decided in T.S. 77/2005, which 

was filed by the husband of late Musrifa Khatoon and in which the 

present plaintiff no.1 was the defendant no.5 and the only 

contesting defendant. The defendant had, so aver the plaintiffs, 
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originally entered into the suit rooms as a monthly tenant under 

Musrifa Khatoon, and after the death of Musrifa Khatoon on 

9.1.2003, the defendant continued to occupy the suit rooms and 

used to pay the monthly rent to the plaintiff no.1. The plaintiffs 

also allege that the defendant had accepted and acknowledged the 

plaintiff no.1 as his landlord and had entered into an oral 

agreement with the plaintiff no.1 immediately after the death of 

Musrifa Khatoon to pay the monthly rent at the same rate i.e. 

Rs.1200/- with effect from 1.1.2003, and later the monthly rent 

was enhanced to Rs.1500/- since the beginning of 2006. In the 

evidence on affidavit filed by the present defendant in T.S. 

77/2005, testifying as a witness for the present plaintiff no.1, the 

defendant had admitted the factum of his payment of rent to the 

plaintiff no.1 since the death of Musrifa Khatoon. The defendant, 

on the other hand, denies all the above facts in his written 

statement, and asserts that he has been in occupation of the suit 

rooms since 1.1.1993. The land measuring 1K-11L covered by Dag 

No.8653 of P.P. No.112, so asserts the defendant, indeed belonged 

to Musrifa Khatoon. He further states that originally the said land 

was a marsh land, and with the consent of Musrifa Khatoon he had 

made improvements over the land by filing up earth time to time, 

constructed dwelling house thereon with his own money and 

obtained electricity connection in his premises in the name of 

Musrifa Khatoon as the land was in her name, but he paid the 

electricity bills personally. The defendant further avers that during 

the lifetime of Musrifa Khatoon and after her death on 1.1.1993 

none came and claimed the right over the property in question. 

The defendant asserts that the suit rooms and the land in question 

have been in his occupation and possession since 1.1.1993 as his 

own. 

12. Before I proceed further with my discussion on the issue at 

hand, I think apposite to mention here that in the case at hand 
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burden is upon the plaintiffs to establish that the suit rooms with 

the land were gifted to the plaintiff no.1 by Musrifa Khatoon and 

that the defendant is a monthly tenant under the plaintiff no.1 in 

respect of the suit rooms, for, if no evidence were led by the either 

side in this suit, it is the plaintiffs who would fail in this suit. It is 

only if the plaintiffs can discharge their said burden that the onus 

will shift to the defendant to prove his case. It is settled law that 

until a party discharges his burden of proof, he cannot gain any 

advantage over the weakness of the case of the other party. In this 

relevance, I would like to cite here a very recent decision of the 

Hon‟ble Supreme Court, which has been relied on by the learned 

advocate for the defendant in the case at hand. 

13. In Rangammal v. Kuppuswami and Anr., 2011 (6) 

SCALE 161: MANU/SC/0620/2011, it was observed by the 

Hon‟ble Supreme Court as follows: 

“Section 101 of the Indian Evidence Act, 1872, defines „burden of proof‟ which clearly 

lays down that whosoever desires any court to give judgment as to any legal right or 

law dependent on the existence of facts which he asserts, must prove that those facts 

exist. When a person is bound to prove the existence of any fact it is said that the 

burden of proof lies on that person. Thus, the Evidence Act has clearly laid down that 

the burden of proving fact always lies upon the person who asserts. Until such 

burden is discharged, the other party is not required to be called upon to prove his 

case. The court has to examine as to whether the person upon whom burden lies has 

been able to discharge his burden. Until he arrives at such conclusion, he cannot 

proceed on the basis of weakness of the other party.” 

14. Let me now make an attempt to ascertain from the materials 

available on record of this case as to whether or not the plaintiffs 

have been able to discharge their burden in the case at hand. As I 

have mentioned, the case of the plaintiffs is that the suit rooms 

with the land on which the suit rooms stand were gifted to the 

plaintiff no.1 by late Musrifa Khatoon, and the defendant is a 

monthly tenant under the plaintiff no.1 in respect of the suit 
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rooms. Let me first deal with the factum of the gifting of the suit 

property to the plaintiff no.1 by late Musrifa Khatoon. 

15. The plaintiffs have stated in the plaint that the suit rooms 

with the land on which the suit rooms stand were orally gifted to 

the plaintiff no.1 by Musrifa Khatoon, and the fact of the vesting of 

right, title and interest in favour of the plaintiff no.1 by the gift was 

finally decided in T.S. 77/2005. The plaintiff no.2 (PW1) has 

deposed in his evidence on affidavit inter alia that the suit rooms 

and 1 Katha of land on which the suit rooms stand were originally 

of late Musrifa Khatoon who died on 9.1.2003. He has further 

deposed that late Musrifa Khatoon had, during her lifetime, gifted 

the suit rooms and the land to the plaintiff no.1, and this fact gets 

confirmed from the judgment dated 22.12.2006 delivered in T.S. 

77/2005 which was instituted by the husband of late Musrifa 

Khatoon and in which the plaintiff no.1 was the defendant no.5. I 

may pause here to state that the plaintiffs have exhibited, through 

the plaintiff no.2, the record of T.S. 77/2005 (which was called for 

by this Court as prayed for) as Ext.1 and the certified copy of the 

judgment dated 22.12.2006 as Ext.2. The plaintiffs have, through 

PW3, exhibited the judgment dated 22.12.2006 in T.S. 77/2005 as 

Ext.1(3). 

16. On going through the Judgment dated 22.12.06 [Ext.1(3)] 

delivered in T.S. 77/2005, it appears that the learned Civil Judge, 

Jorhat, had observed in Para 10 as follows: 

“The case of the defendant is that Musrifa Khatoon gifted all his movable and 

immovable property in favour of defendant no.5. DW1 Tasrifa Khatoon stated in her 

written statement as well as in her evidence that Musrifa Khatoon gifted her 

immovable property including the suit property to her. She also stated that Musrifa 

Khatoon nominated her as nominee in respect of her movable property. She also 

obtained succession certificate in respect of movable property left by Musrifa 

Khatoon. DW1 during cross-examination deposed that Musrifa Khatoon gifted the 

immovable property orally and she has been possessing the suit land by right of such 

oral gift. Dw2 who is none other but own brother of late Musrifa Khatoon and DW3 
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nephew of Musrifa Khatoon deposed that Musrifa Khatoon gifted the suit property in 

favour of the defendant no.5who has been possessing and occupying the same. DW3 

tenant of the suit land has also stated in his evidence that he has been paying rent to 

defendant no.5 Tasrifa Khatoon as per last will of Musrifa Khatoon. From the 

evidence of DW1, 2, 3 it appears that late Musrifa Khatoon declared his intention of 

transferring the suit land in favour of defendant no.5 by way of gift and accordingly 

gifted the property and such gift was accepted by the defendant no.5. Evidently and 

admittedly defendant no.5 is now in possession of the suit property since the life time 

of Musrifa Khatoon. All these evidence of DW1, 2 and 3 regarding gift of suit 

property in favour of defendant no.5 by Musrifa Khatoon remained unchallenged. 

Since Musrifa Khatoon was admittedly the owner of the suit property and she has 

gifted the property in favour of defendant no.5, evidently Musrifa Khatoon did not 

leave any immovable property after his death. Since the defendant no.5 acquired title 

over the immovable property of Musrifa Khatoon by way of gift, there is no question 

of the plaintiff acquiring any title over the property left by Musrifa Khatoon by right 

of inheritance. In the above facts and circumstances it is apparent that plaintiff has 

failed to establish his title over the suit land. Hence this issue is decided against the 

plaintiff.” 

17. The provisions enshrined in Sections 40 to 44 of the 

Evidence Act deal with relevancy of judgments. The Judgment 

dated 22.12.06 delivered in T.S. 77/2005 is not admissible under 

Sections 41 and 42 as because it was not passed/delivered in the 

exercise of probate, matrimonial, admiralty or insolvency 

jurisdiction (as required under Section 41) and it does not relate to 

matters of a public nature (as required under Section 42). Section 

43 of the Evidence Act makes the existence of the judgment (not 

covered by Sections 40, 41 and 42) relevant if the existence of such 

judgment is a fact in issue or if the same is relevant under any 

other provision of the Evidence Act. One such provision in the 

Evidence Act is Section 13. The provision of Section 13, which 

deals with Facts relevant when right or custom is in question, 

provides that where the question is as to the existence of any right 

or custom, the following facts are relevant: (a) any transaction by 

which the right or custom in question was created, claimed, 

modified, recognized, asserted, or denied, or which was 

inconsistent with its existence; (b) particular instances in which 
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the right or custom was claimed, recognized, or exercised or in 

which its exercise was disputed, asserted or departed from. It is no 

more res integra that a judgment in a previous suit, though not 

inter partes, is admissible in proof of a transaction or a particular 

instance in which the relationship was asserted and recognised or 

denied. The judgment in a previous suit, to which one of the 

parties in a subsequent suit was not a party, is admissible in 

evidence under Section 13 as „transactions‟ [Section 13 (a)] or 

„particular instances‟ [Section 13 (b)]. 

18. It was held by the Full Bench of the Allahabad High Court in 

the case of Collector of Gorakhpur v. Palakdhari Singh, 

ILR (1890) 12 All 1, that judgment not inter partes is admissible 

under Section 13. Their Lordships observed that though the 

judgment itself was not a transaction, the suit or the litigation in 

which it was pronounced might be treated as a transaction or/and 

instance in which a right may have been asserted, acknowledged or 

denied. In the case of Sital Das v. Sant Ram, 

MANU/SC/0156/1954, B.K. Mukherjee, J. (as he then was), 

speaking on behalf of a Bench of four Hon‟ble Judges, held that a 

previous judgment not inter partes, was admissible in evidence 

under Section 13 of the Evidence Act as a "transaction" in which a 

right to property was "asserted" and "recognised". Their Lordships 

observed that in a dispute as to the succession to the office of a 

Mahant, a previous judgment in a suit by the former Mahant is 

admissible as a transaction in which a person from whom one of 

the parties purported to derive his title, asserted his right as a 

spiritual collateral of the former Mahant and on that footing got a 

decree. Their Lordships also observed that although the judgment 

in the previous suit was not by any means conclusive and had got 

to be weighed and appraised for what it is worth, it could be used 

in support of the oral evidence adduced in the case (Para 20). In 

the case of Ajjarapu Subbarao v. Pulla Venkata Rama Rao, 



12 

 

MANU/AP/0052/1964, a Division Bench held that the previous 

judgment was admissible under Section 13 of the Evidence Act to 

show that the right of the plaintiff as the son of the sixth defendant 

was claimed and recognised. To the similar effect is a Division 

Bench decision reported in Smt. Pentapati Venkatratnam v. 

Karri Venkatanarasavamma, MANU/AP/0069/1964. In the case 

of Yamunabai v. Dhannalal, (1929) 114 IC 616, a judgment 

not inter partes in a previous case in which an adoption was 

upheld was held to be a relevant piece of evidence under Section 13 

of the Evidence Act. In the case of The Secretary of State for 

India v. Subraya Karantha, MANU/TN/0542/1915, Section 13 

of the Evidence Act was held applicable to the class of cases where 

the alleged relationship admitted of assertion, denial and 

recognition. In the case of Raj Fateh Singh v. Baldeo Singh, 

(1928) 109 Ind Cas 310 (Oudh), a judgment in which the 

illegitimacy of a person is recognised is admissible in evidence 

under Section 13 of the Evidence Act where the question of his 

legitimacy is in issue in a subsequent suit. Applying all the above 

authorities, it was held in the reported case, Rama Chandra v. 

Gadadhar Mohapatra and Ors., AIR 1980 Ori 54: 

MANU/OR/0013/1980, that the judgment in a previous suit though 

not inter partes is admissible in proof of a transaction or 

particular instance in which the relationship was asserted and 

recognised or denied. A judgment in the previous suit though not 

conclusive is admissible in evidence like any other fact to be 

weighed in the balance. It is not the correctness of the previous 

decision but the fact that there has been a previous decision that is 

established by the judgment. 

19. In view of the above authorities, the judgment delivered in 

T.S. 77/2005, in which one of the present parties was a party (that 

is, the present plaintiff no.1), is very much admissible and relevant 

in proof of the transaction of oral gift of the suit property by 
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Musrifa Khatoon to the present plaintiff no.1. The learned Civil 

Judge, Jorhat, has discussed in detail in Para 10 of the said 

judgment that Musrifa Khatoon had declared her intention of 

transferring the suit land in favour of defendant no.5 (that is, the 

present plaintiff no.1) by way of gift, and had, accordingly, gifted 

the property to her, and such gift was accepted by her. 

20. Apart from the Judgment dated 22.12.06 [Ext.1(3)] delivered 

in T.S. 77/2005, there is yet another evidence in this suit to go to 

show that the suit rooms were, in fact, gifted to the plaintiff no.1 by 

Musrifa Khatoon during her lifetime. As it appears from Ext.10, 

the certified copy of Judgment passed by the Assam Board of 

Revenue in Case No.63 RA(J)/07, and also from the testimony of 

Sri Amulya Kalita (DW3), the concerning Lat Mandal, the name of 

the plaintiff no.1 was mutated over 1 Katha of land covered by Dag 

No.8653 of P.P. No.112 of Block No.13 of Jorhat Town vide 

mutation order passed by the Circle Officer, Jorhat East Circle, on 

25.8.04. The said order was set aside by Addl. Deputy 

Commissioner, Jorhat, in RA Case No.1/05-06 on 13.3.06. But, 

vide Judgment dated 20.3.2008, passed by the Assam Board of 

Revenue in Case No.63 RA(J)/07, the order dated 25.8.04 passed 

by the Circle Officer, Jorhat East Circle, allowing mutation in 

favour of the plaintiff no.1 in respect of the land in question, was 

upheld. It was observed by the Assam Board of Revenue in its 

Judgment inter alia that: 

“It is an admitted fact that late Musrifa Khatoon was the original pattadar of the land 

in question. It is also seen from relevant record and report that the original 

pattadar of the land in question had gifted the land to the appellant and 

her name was duly mutated by the Circle Officer, Jorhat East Circle, after receiving 

no objection from the other legal heirs of the said pattadar of the said land. It is also 

pertinent to note here that the learned Civil Judge, Jorhat, vide order dated 

22.12.2006 passed in T.S. 77/05 has already dismissed the said T.S. filed by the 

respondent no.2 against the present appellant and has held that the present 

appellant has clear title and possession and she is the rightful owner and possessor of 

the land in question.” (emphasis applied) 
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21. Thus, in view of the above discussion, it stands established 

that the suit rooms with the land on which the suit rooms stand 

were gifted to the plaintiff no.1 by late Musrifa Khatoon during the 

latter‟s lifetime.  

22. Let me now discuss about the factum of the defendant‟s 

being the tenant in respect of the suit rooms under the plaintiff 

no.1, as alleged by the plaintiffs in this suit. The plaintiff no.2 

(PW1) has deposed in his evidence on affidavit inter alia that in 

T.S. 77/2005 the present defendant had deposed by way of 

affidavit as a witness for the present plaintiff no.1 (who was the 

defendant no.5 in that suit), and in his evidence on affidavit in that 

case the present defendant had stated that he was a tenant under 

Musrifa Khatoon and after the latter‟s death he used to pay the 

monthly rent to the present plaintiff no.1. It must be stated here 

that the plaintiffs have also exhibited, through PW1, the certified 

copy of the said evidence on affidavit as Ext.3. The plaintiffs have 

also examined Smt. Minati Khargharia (PW3), the Sheristadar of 

the Court of Civil Judge, Jorhat, in this suit as one of their 

witnesses. Through PW3, the plaintiffs have exhibited the record 

of T.S. 77/2005 as Ext.1, the plaint in Ext.1 as Ext.1(1), the 

evidence of the present defendant in T.S. 77/2005 as Ext.1(2) and 

the Judgment in T.S. 77/2005 as Ext.1(3). 

23. On going through the record of T.S. 77/2005 (Ext.1), it 

appears from the body of the plaint [Ext.1(1)] that Md. Alhaz Didar 

Hussain, the husband of late Musrifa Khatoon, had instituted the 

said suit against four official defendants (defendants no.1 to 4) and 

the present plaintiff no.1, Tasrifa Khatoon (defendant no.5). The 

said suit was instituted challenging the mutation order dated 

25.8.04 passed in Mutation Case No.682/03-04 by which the 

name of Tasrifa Khatoon was mutated in respect of land 

measuring 1 Katha covered by Dag No.8653 of P.P. No.112 of Block 

No.13, Jorhat Town Mouza, by deleting the name of late Musrifa 
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Khatoon. In that suit, as the present plaintiffs have rightly averred 

in the suit at hand, the contesting defendant Tasrifa Khatoon 

(plaintiff no.1 in the instant suit) had examined Md. Abdul 

Hannan (the present defendant) as one of her witnesses. Md. 

Abdul Hannan had deposed in his evidence on affidavit on 

1.11.2006 inter alia that he had taken the house, where he has 

been residing and running his business, from late Musrifa Khatoon 

on rent. Musrifa Khatoon had told him to pay the rent in her 

absence to her niece Tasrifa Khatoon. Since the death of Musrifa 

Khatoon, he has been paying the monthly rent to Tasrifa Khatoon. 

But the defendant has denied in this suit that he had testified as a 

witness for the present plaintiff no.1 in T.S. 77/2005. In his cross-

examination, the defendant (DW1) has outrightly denied that he 

had filed his evidence on affidavit in T.S. 77/2005. He has denied 

the evidence on affidavit in T.S. 77/2005 [Ext.1(2)] as his evidence 

on affidavit. He has also denied the signatures in the said evidence 

on affidavit [Exts.1(4) to 1(7)] as his signatures. 

24. The provision enshrined in Section 80 of the Evidence Act 

seems to be quite relevant in the case at hand. Section 80 lays 

down that whenever any document is produced before any Court, 

purporting to be a record or memorandum of the evidence, or of 

any part of the evidence, given by a witness in a judicial 

proceedings or before any officer authorised by law to take such 

evidence or to be a statement or confession by any prisoner or 

accused person, taken in accordance with law, and purporting to 

be signed by any Judge or Magistrate, or by any such officer as 

aforesaid, the Court shall presume that the document is genuine; 

that any statements as to the circumstances under which it was 

taken, purporting to be made by the person signing it, are true, 

and that such evidence, statement or confession was duly taken. In 

view of the provision of Section 80 of the Evidence Act, a 

presumption of law arises that the evidence on affidavit [Ext.1(2)] 
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adduced in T.S. 77/2005, which purports to be the evidence on 

affidavit of Md. Abdul Hannan, the present defendant, is genuine, 

was duly taken and the circumstances under which it was taken 

are true. The evidence on affidavit in question also bears the 

signature of the learned Civil Judge, Jorhat, in its last page (after 

recording „cross xxxx declined‟). The evidence on affidavit in 

question was sworn before the Sheristadar, Civil Judge, Jorhat, 

who, unquestionably, is “an officer authorised by law to take such 

evidence” and was signed by him. The words “shall presume” 

appearing in Section 80 of the Evidence Act unequivocally go to 

show that the facts that the evidence on affidavit in question is 

genuine and was duly taken, and the circumstances under which it 

was taken are true, must have to be regarded as “proved” unless 

and until the same are rebutted and “disproved”. 

25. It must, however, be borne in mind that the provision of 

Section 80 only raises a legal presumption that the deposition is 

genuine, it was duly taken, and the circumstances under which it 

was taken are true. This Section does not, by itself, establish that 

the deposition, which purports to be given by a person, was, in 

fact, so given by such person. I would now like to refer here the 

definition of the word “proved” appearing in Section 3 of the 

Evidence Act. As defined by that Section, a fact is said to be proved 

when, after considering the matters before it, the Court either 

believes it to exist, or considers its existence so probable that a 

prudent man ought, under the circumstances of the particular 

case, to act upon the supposition that it exists. Here, in our case, 

after considering the evidence on affidavit [Ext.1(2)] which was 

given in T.S. 77/2005 and which has been exhibited by the 

plaintiffs, it appears to me, from the point of view of a prudent 

man, that it was given by the defendant and none else. 

26. The following facts prima facie establish, and raise a 

presumption of fact, which the defendant has not been able to 
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rebut or dislodge in this case, that the evidence on affidavit 

[Ext.1(2)] in T.S. 77/2005 was given by the defendant and none 

else: 

(1) The father‟s name and the address of the deponent in Ext.1(2) 

are exactly the same with those of the defendant in the instant 

case; 

(2) The age of the deponent in Ext.1(2) was 35 years (as on 

1.11.2006 i.e. the date on which it was sworn); and the age of the 

defendant as per his evidence on affidavit sworn by him in the 

instant suit (on 16.8.2010) is 39 years; 

(3) The signatures [Exts. 1(4), 1(5), 1(6) and 1(7)] of the deponent 

in Ext.1(2) apparently and manifestly appear to be the signatures 

of the defendant. Those signatures seem to be akin to the 

signatures of the defendant in his written statement, evidence on 

affidavit, cross-examination and vakalatnama in the instant suit. It 

will not be out of place to mention here that the Court very much 

has the power under Section 73 of the Evidence Act to make its 

own comparison of the disputed signature with the admitted 

signature; 

(4) The deponent in Ext.1(2) has testified that he had been in the 

said house owned by Musrifa Khatoon for 10 to 12 years. It should 

be noted that the evidence on affidavit in question was sworn on 

1.11.2006. In the present case, the defendant has deposed that he 

has been occupying the suit property belonging to Musrifa 

Khatoon since 1.1.1993, that is, since almost the same point of time 

as the deponent in Ext.1(2); 

(5) It appears from Ext.1(2) that the cross-examination of the 

deponent was declined by the husband of late Musrifa Khatoon 

which goes to show that the husband of late Musrifa Khatoon did 
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not dispute the fact that the deponent had been paying the rent to 

Tasrifa Khatoon since after the death of Musrifa Khatoon.  

27. All the above facts raise a presumption of fact against the 

defendant in this case that the evidence on affidavit [Ext.1(2)] in 

T.S. 77/2005 was given by the defendant. It is needless to state 

here that presumptions of fact are those presumptions about 

things or events that happen in day to day life, which we accept as 

true due to inference drawn logically and naturally by our mind. 

The defendant has not been able to rebut this presumption in this 

case. The learned advocate for the defendant has argued in this 

case that the signatures appearing in Ext.1(2) have to be proved in 

the manner provided under Section 67 of the Evidence Act to be 

those of the defendant, and unless and until the plaintiffs can 

prove that, Ext.1(2) cannot be construed to have been given by the 

defendant. He has relied on the decision of the Bombay High 

Court reported in AIR 2008 Bom. 81. On this submission of the 

learned advocate for the defendant, I would like to state that 

Ext.1(2) is not a document simplicitor as defined under Section 3 

of the Evidence Act so as to be subject to strict proof of its 

execution under Section 67 of the Evidence Act. Ext.1(2), on the 

other hand, is “documentary evidence” as included in the second 

clause of the definition of “evidence” under Section 3 of the 

Evidence Act. In the above decision cited by the learned advocate 

for the defendant, the documents referred to were not depositions 

(testimonies) by way of affidavit, but were documents simplicitor, 

like D. P. Note, Letter of Continuity and Letter of Lien.  So, I do 

not think the submission of the learned advocate for the defendant 

is worth accepting. 

28. On perusal of the contents of Ext.1(2), I can find that it 

contains certain admissions on the part of the defendant, such as – 

(1) he had been residing and running his business in the house for 

10 to 12 years; (2) he had taken the said house on rent from late 



19 

 

Mushrifa Khatoon; (3) he had been knowing the plaintiff no.1 

Tasrifa Khatoon for many days; (4) during her lifetime late 

Musrifa Khatoon had told him that if at any time he would have to 

give the rent to anybody in her absence then he should give the 

same to her niece Tasrifa Khatoon; (5) after the death of Musrifa 

Khatoon he had been paying the rent in respect of the said house 

to Tasrifa Khatoon; and (6) he had been paying the rent to the 

plaintiff no.1 as per the will/wish of late Musrifa Khatoon. All these 

statements are definitely admissions as defined under Section 17 of 

the Evidence Act as because they suggest inference to the fact in 

issue in the instant suit as to whether or not the defendant is a 

tenant under the plaintiff no.1. It should also be stated here that 

having admitted all the said facts in his evidence on affidavit in 

T.S. 77/2005, the defendant is, in a way, estopped from alleging 

otherwise in this suit in view of the provision contained in Section 

31 of the Evidence Act. It shall also not be out of place to mention 

here that in view of the provision enshrined in Section 116 of the 

Evidence Act, the defendant, being a tenant, as it is apparent from 

his testimony [Ext.1(2)], is estopped from denying or questioning 

the title of the landlord, the plaintiff no.1.     

29. In view of the above discussion, I arrive at a conclusion that 

the defendant had been paying the monthly rent in respect of the 

suit property to the present plaintiff no.1 since after the death of 

Musrifa Khatoon, which implies that after the death of Musrifa 

Khatoon the defendant had accepted and acknowledged the 

plaintiff no.1 as his landlord.  

30. In view of the above discussion, the plaintiffs have been able 

to discharge their burden in this case. Onus is, therefore, shifted to 

the defendant to establish in this case that he has been in 

occupation of the suit rooms and the land measuring 1K-11L 

covered by Dag No.8653 of P.P. No.112 since 1.1.93 and also that 

with the consent of Musrifa Khatoon he had made improvements 
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over the land in question by filing up earth, constructed dwelling 

house thereon with his own money and had obtained electricity 

connection in the premises in the name of Musrifa Khatoon as the 

land was in her name. But I do not think the defendant has been 

successful in establishing all that in this suit. His testimony is 

totally mum about the details of construction, like date or dates of 

construction of the suit rooms, amount of money spent in 

improvement of land, construction, etc. He has not exhibited any 

electricity bill in this case in support of his claim that he had 

obtained the electricity connection in the premises in the name of 

Musrifa Khatoon and paid the electricity bills personally. On the 

contrary, the plaintiffs have exhibited an electricity bill as Ext.9. 

Unlike the case of the plaintiffs that the suit land on which the suit 

rooms stand measures 1 Katha, which is also apparent from the 

certified copy of Jamabandi (Ext.11), the stand of the defendant is 

that the suit land measures 1K-11L, but the defendant has not 

adduced any documentary evidence in support of this fact. It 

would not be out of place for me to mention here that whereas the 

defendant‟s claim is that he has been in occupation of the suit 

rooms and the land since 1.1.93, his learned advocate had thrown 

inconsistent suggestions to the plaintiff no.2 (PW1) in his cross-

examination, to the effect that “the defendant has been on the suit 

land since prior to 1990” and “the suit land was in possession of 

Arifa Khatoon”. This apart, the defendant (DW1) has deposed in 

his cross-examination that he had constructed the house in the 

year 1992. Further, it has to be understood that had the defendant 

really constructed the suit rooms, he would not have been paying 

any rent to Musrifa Khatoon, and, after her death, to the plaintiff 

no.1. But, as I have already discussed hereinbefore, it is 

perspicuous from his evidence on affidavit [Ext.1(2)] in T.S. 

77/2005 that he had been paying rent in respect of the suit 

property to Musrifa Khatoon, and, after her death, to the plaintiff 

no.1.         
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31. The learned advocate for the defendant has argued in this 

suit that the plaintiff no.1, who is the plaintiff proper in this suit, 

has not come up in the dock to depose on this case. Burden was on 

her to prove her case in view of the decision of the Hon‟ble 

Supreme Court in Rangammal v. Kuppuswami (supra) but she 

has failed to discharge her burden. Learned advocate for the 

defendant has argued that in view of Section 120 of the Evidence 

Act, the husband or wife of a party can stand as a competent 

witness but the plaintiff no.2, who, admittedly, is not the husband 

of the plaintiff no.1, cannot depose about the facts which actually 

pertain to the plaintiff no.1. Learned advocate for the defendant 

has further argued that the plaintiff no.2 is not even a power of 

attorney holder of the plaintiff no.1, and in view of the decision of 

the Hon,ble Supreme Court in Janki Vashdeo Bhojwani and 

Anr. v. Indusind Bank Ltd. and Ors., AIR 2005 SC 439, 

which the learned counsel has cited, even a power of attorney 

holder is not entitled to depose on behalf of the principal. Learned 

advocate for the defendant has, thus, argued that the evidence of 

the plaintiff no.2 is not worth accepting. 

32. The contention of the learned advocate for the defendant is 

understandable and not totally unfounded. He has submitted that 

the plaintiff no.1, being the plaintiff in substance in this suit, 

should have entered into the witness-box in this case to depose on 

her case and face cross-examination. As the plaintiff no.1 has not 

testified in this case, an adverse inference can be drawn against 

her under Section 114(g) of the Evidence Act. In Ishwar Bhai C. 

Patel alias Bachu Bhai Patel v. Harihar Behera & Anr., 

MANU/SC/0173/1999: AIR 1999 SC 1341, it was held that if the 

party abstains from entering into the witness-box to depose on his 

case, an adverse presumption has to be drawn against him on the 

basis of principles contained in Illustration (g) of Section 114 of the 

Evidence Act. 
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33. But it would be wrong to say in absolute terms that the party 

shall fail in the suit if he abstains from entering into the witness-

box and thereby an adverse inference under Section 114(g) of the 

Evidence Act is drawn against him. That fact (party not deposing) 

should, of course, be taken into consideration while appreciating 

the entire evidence on record of the case – oral and documentary. 

The fate of the suit would be dependant not merely on the 

abstention of the party from testifying in a case, but on 

appreciation of the entire evidences available on record of the case. 

It would be pertinent for me to cite here an observation of the 

Hon‟ble Supreme Court in Rattan Dev v. Pasam Devi, 

MANU/SC/0807/2002: 2002 (6) SCALE 537. It was observed by 

Their Lordships in Para 5 of that decision as follows:  

“Learned counsel for the respondent has placed reliance on Ishwar Bhai C. Patel alias 

Bachu Bhai Patel v. Harihar Behera and Anr., MANU/SC/0173/1999: 

[1999]1SCR1097, wherein this Court has emphasised that withholding of the plaintiff 

himself from the witness box and thereby denying the defendant an opportunity for 

cross-examination of himself results into an adverse inference being drawn against 

the plaintiff. That proposition of law is undoubtable. However, as we have already 

said, that is a fact to be kept in view and taken into consideration by the Appellate 

Court while appreciating other oral and documentary evidence available on record. 

May be that from other evidence - oral and documentary - produced by plaintiff, or 

otherwise brought on record, the plaintiff has been able to discharge the onus which 

lay on him, and, subject to the court forming that opinion, a mere abstention of 

plaintiff himself from the witness box may pale into insignificance.” 

34. Coming back to the case at hand, I have already discussed 

and concluded hereinbefore that the plaintiffs have been 

successful in discharging their burden in this suit. They have been 

able to establish, primarily on the basis of documentary evidence, 

that late Musrifa Khatoon had, during her lifetime, gifted the suit 

rooms and the land on which they stand to the plaintiff no.1. They 

have also been able to establish that the defendant had been 

paying rent in respect of the suit rooms to the plaintiff no.1 since 
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after the death of Musrifa Khatoon. In the result, the issue at hand 

is decided in the affirmative and in favour of the plaintiffs. 

Decision on Issue No.5 with reasons 

35. The issue at hand is as to whether the defendant is a 

defaulter in respect of payment of rent. The plaintiffs have stated 

in the plaint that on the death of Musrifa Khatoon the defendant 

accepted and acknowledged the plaintiff no.1 as his landlord and 

entered into an oral agreement with the plaintiff no.1 to pay the 

monthly rent at the same rate, that is, Rs.1200/- per month, with 

effect from 1.1.2003. The agreement was that the tenancy between 

the plaintiff no.1 and defendant would be monthly tenancy and 

rent would become due immediately on the expiry of each English 

Calendar month and would be payable within fortnight of its 

becoming due. I may pause here to state that in his cross-

examination the plaintiff no.2 has deposed that in the year 2004 

the monthly rent was fixed at Rs.1200/-. The plaintiffs have also 

stated that later the monthly rent was enhanced to Rs.1500/- since 

the beginning of 2006. The defendant continued to pay the 

monthly rent to the plaintiff no.1 upto November, 2006. He 

stopped payment of monthly rent for and from the month of 

December, 2006, in spite of demands from the plaintiff no.1. 

36. The defendant has, on the other hand, denied in his written 

statement that he was a tenant under late Musrifa Khatoon or 

under the plaintiff no.1. The defendant has averred that the rates 

of monthly rent as shown in the plaint, first Rs.1200/- and then 

Rs.1500/-, are misnomer and false. The defendant has also stated 

that since he is not a tenant under the plaintiffs, the question of 

defaulter in payment of monthly rent does not arise. 

37. But, in view of my decision on Issue No.4, the defendant was 

a tenant under Musrifa Khatoon, and after her death, under the 

plaintiff no.1. The very fact that the defendant has denied the 



24 

 

factum of tenancy in this suit goes to show that he has not been 

paying any rent to the plaintiff no.1 in respect of the suit rooms.  

38. It is in the plaint and in the evidence on affidavit of the 

plaintiff no.2 (PW1) that the defendant continued to pay the 

monthly rent to the plaintiff no.1 upto November, 2006, but he 

stopped payment of monthly rent to the plaintiff no.1 for and from 

the month of December, 2006. The plaintiff no.1 issued, to the 

defendant, a registered lawyer‟s notice of termination of the 

tenancy (copy thereof exhibited as Ext.7) on 3.2.2009 with A/D 

Card (Ext.6). The said notice was received and acknowledged by 

the wife of the defendant Smt. Nasira Begum on 6.2.2009 by 

putting her signature [Ext.6(1)] in the A/D Card. Further, the 

plaintiff no.1, through her son the plaintiff no.2, on 10.2.2009, 

affixed a copy of the said notice (Ext.7) on the front door of the suit 

rooms in presence of two witnesses, namely Jahirul Islam Karim 

and Samiur Rahman, who gave their statement [Ext.7(1)] about 

such service on the back of the copy of the notice by putting their 

signatures [Exts.7(2), 7(3)]. The plaintiffs have, in this case, 

examined Jahirul Islam Karim (PW4) as their witness who has 

testified in this connection. In view of all these documents 

exhibited by the plaintiffs in this case, what becomes apparently 

clear is that the defendant was, in all probability, well aware about 

the facts alleged in the said lawyer‟s notice. But, neither did he 

vacate the suit rooms nor did he reply to the said notice.    

39. In the result, I have no hesitation to conclude that the 

defendant has been defaulting in payment of rent to the plaintiff 

no.1 since the month of December, 2006. This issue is answered in 

the affirmative and in favour of the plaintiffs. 

Decision on Issue No.6 with reasons 

40. The issue before me is as to whether the plaintiffs require the 

suit premises for bona fide requirement. The plaintiffs have 
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averred in this suit that the suit rooms are very old and are 

uneconomical and have become dilapidated. The plaintiff no.1 

requires the suit rooms for reconstruction. But no cogent evidence 

has been led by the plaintiffs in this suit to show the dilapidated 

state of the suit rooms. No certificate, issued by the concerned 

authority, to the effect that the suit rooms are not habitable etc., 

has been collected and submitted by the plaintiffs in this case with 

regard to the dilapidated state of the suit rooms. Therefore, I arrive 

at a finding that the plaintiffs have not been successful in 

substantiating the plea of bona fide requirement in this suit. 

Decisions on Issues No.7, 8 and 9 with reasons 

41. All these three issues relate to the reliefs to which the 

plaintiffs are entitled, and so these are taken up together for 

discussion. In view of my decisions on Issues No.4 and 5, the 

plaintiffs are entitled to a decree for eviction of the defendant and 

his family members and servants from the suit rooms and delivery 

of vacant and khas possession thereof. The plaintiffs are also 

entitled to a decree for payment of arrears of rent, from the 

defendant, at the rate of Rs.1500/- per month from the month of 

December, 2006, till the date of this suit. The plaintiffs are also 

entitled to a decree for payment of rent pendente lite, from the 

defendant, at the same rate from the date of this suit till the 

defendant is evicted from the suit rooms by due process of law. 

The plaintiffs are also entitled to the cost of this suit. 

ORDER 

The plaintiffs are entitled to a decree for eviction of the 

defendant and his family members and servants from the 

suit rooms (as described in Schedule A) and delivery of 

vacant and khas possession thereof. The plaintiffs are 

also entitled to a decree for payment of arrears of rent, 

from the defendant, at the rate of Rs.1500/- per month 
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from the month of December, 2006, till the date of this 

suit. The plaintiffs are also entitled to a decree for 

payment of rent pendente lite, from the defendant, at the 

same rate from the date of this suit till the defendant is 

evicted from the suit rooms by due process of law. 

The suit is, accordingly, decreed on contest with costs. 

Let a Decree be drawn accordingly and the case record be 

consigned to the Record Room. 

Given under my hand and the seal of this Court on this the 9th day 

of May, 2012, at Jorhat. 
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APPENDIX 

Witnesses examined by the Plaintiffs: 

1. Md. Kafil Ahmed (PW1) 

2. Sri Santosh Chetri (PW2) 

3. Smt. Minati Khargharia (PW3) 

4. Md. Jahirul Islam Karim (PW4) 

Documents exhibited by the Plaintiffs: 

1. Case Record of T.S. 77/2005 (Ext.1) 

2. Plaint in T.S. 77/2005 [Ext.1(1)] 

3. Evidence on affidavit of the defendant in T.S. 77/2005 

[Ext.1(2)] 

4. Judgment dated 22.12.2006 in T.S. 77/2005 [Ext.1(3)] 

5. Signatures of the defendant [Ext.1(4) to 1(7)] 

6. Certified copy of Judgment dated 22.12.2006 in T.S. 

77/2005 (Ext.2) 

7. Certified copy of evidence on affidavit of the defendant in 

T.S. 77/2005 (Ext.3) 

8. Copy of Lawyer’s Notice dated 3.2.2009 (Ext.4) 

9. Postal Receipt (Ext.5) 

10. A/D Card (Ext.6) 

11. Signature of Nasira Begum in A/D Card [Ext.6(1)] 

12. Copy of Lawyer’s Notice dated 3.2.2009 (Ext.7) 

13. Report of service on the back of Ext.7 [Ext.7(1)] 

14. Signatures of Jahirul Islam Karim and Samiur Rahman 

[Ext.7(2), 7(3)] 

15. Land Revenue Receipt (Ext.8) 

16. Electricity Bill (Ext.9) 

17. Certified copy of order dated 20.3.2008 passed by the 

Board of Revenue in Appeal Case No.63 RA(J)/07 (Ext.10) 
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18. Certified copy of Jamabandi of P.P. No.112 of Block 

No.13, Jorhat Town (Ext.11) 

19. Vakalatnama (Ext.12) 

20. Signature of Abdul Hannan [Ext.12(1)]    

Witnesses examined by the Defendant: 

1. Md. Abdul Hannan (DW1) 

2. Md. Arifur Rahman (DW2) 

3. Sri Amulya Kalita (DW3) 

Documents exhibited by the Defendant: 

None 

            

           

          (SHRI JASPAL SINGH) 

            Munsiff No.1:: Jorhat 
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