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                    Assam Schedule VII Form No.143 

                                HIGH COURT FORM NO.(J)13. 

                                        Form of Order sheet. 

DISTRICT: JORHAT. 

COURT OF : CIVIL JUDGE :::::::::::::::::::JORHAT. 

PRESENT : Sri K.Dohotia, Civil Judge, Jorhat. 

                              Case No.T.S.47 of 2012. 

        1]  HEMENDRA PRASAD BAROOAH, 
             R/O.Club Road, Jorhat, Assam 
        2]  ANURADHA FARLEY, 
             Residing at 6 Palace Gardens Terrace, 
             Kensington, London, W8 4RP United Kingdom, 
             Being represented by its Attorney Holder 
             PANCHKORI BANERJEE  
         3] GARGI BAROOAH,residing at 400 
             Ves Road, Lynchburg, VA-24503, USA,  
             Being represented by its Attorney Holder 
             PANCHKORI BANERJEE. 
         4] SHEY NAIMA BAROOAH, a minor 
             Under the age of 18 years,represented 
             By her mother and next friend Gargi Barooah 
             Residing at 400 Ves Road, Lynchburg,  
             VA-24503, USA, Being represented by its Attorney          
             Holder PANCHKORI BANERJEE . 
         5] SOMNATH CHATTERJEE,  
             Working for gain at B & A Limited 
             At 113 Park Street, 9th Floor, Kolkata 
             700016. 
         6] RANADURJOY ROY CHOWDHURY 
             Working for gain at B & A Limited 
             At 113 Park Street, 9th Floor, Kolkata 
             700016 , being represented by its 
             Attorney Holder ANJAN SHARMA. 
         7] PANCHKORI BANERJEE, 
             Working for gain at B & A Limited 
             At 113 Park Street, 9th Floor, Kolkata 
             700016.                                              …PLAINTIFFS. 

                                        -Versus - 
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                                                                                 T.S.47/14. 
                      1] SHARMILA VIJAY SHETTY, 
                          Residing at B-32, Turf View,  
                          Singhi Marg, Mumbai-400018. 
                      2] B & A LIMITED, a Company 
                          Incorporated under the Companies Act, 
                          1956 and having its registered 
                          Office at Indu Bhawan, M.G.Road, 
                          Jorhat-785001, Assam. 
                      3] HDFC BANK LIMITED,  
                          carrying on business at Constantia Building, 
                          11 Dr.U.N.Brahmachari Street,  
                           Kolkata-700017. 
                       4] VIJAY SHETTY, 
                           Residing B-32,Turf View, Seth Motilal 
                           Sanghi Road,3rd Floor, 
                           Mumbai-400 018. 
                       5] MS.YVETTE D‟SA working for 
                           Gain at 86 Dr.Annie Besant Road, 
                           3rd Floor, Mumbai-400 018.              …DEFENDANTS. 
                                              

                                                  O R D E R. 

 

24.06.14.  Today is fixed for Orders on the petition No.3803 

dtd.29.09.12 filed by the defendant No.1, U/O.7, R.11, 

R/W.Sec.9 & 151  of C.P.C for rejection of the plaint. 

Petition is supported by an affidavit. 

Plaintiffs filed objection to the said petition. 

By filing the petition No.3803/12, defendant No.1 has 

stated that the plaintiffs filed suit for a decree for 

declaration that the alleged gift and/or  transfer of 2,21,230 

shares of  Rs.10/- each as fully paid up of B & A Limited 

obtained by her  from the Securities Demand Account of  
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Usha Barooah (since deceased) having DPID No.IN301151 

and client ID No.27416419 with HDFC Bank Ltd., is illegal, 

null and void along with a declaration that Usha 

Barooah(since deceased) has not executed any deed or 

document relating to or confirming the alleged gift of 

2,21,230 shares of B & A Ltd in her  favour as well as other 

reliefs. Petitioner-defendant has stated that all the reliefs 

sought by filing the suit against the person who resides in 

Mumbai. Further no part of the cause of action as alleged 

in the suit have arisen within the jurisdiction of this court. 

As per section 20 of the Code of Civil Procedure, a suit of 

this nature ought to be instituted in a court within whose 

jurisdiction, the defendant resides or carries on business or 

personally works for gain. She  has stated that she does 

not reside or carries on business or personally works within 

the local limits of this court nor any part of cause of action 

has arisen within the jurisdiction of this court. As such, this 

court has no jurisdiction. Plaintiff has alleged that the 

mother of the defendant No.1 Late Usha Barooah executed 

a Will on 8th day of September,2009 wherein she allegedly 

bequeathed the shares to Hemen Barooah Trust. Plaintiff 

Nos.5, 6 & 7 are the Trustees of the Hemen Barooah Trust. 

No probate has been obtained in respect of the purported 

Will, hence, the reliefs as sought by the plaintiffs are 

premature and accordingly, the suit is not maintainable. 

Plaintiffs are seeking the reliefs on the basis of the gift of  
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the shares which were transferred by the deceased Usha 

Barooah to her. The transfer of the shares was affected in 

Kolkata and as such, this court has no jurisdiction to try the 

suit. Defendant No.1 has further submitted that if the 

shares are transferred fraudulently, then the act of 

fraudulent transfer of shares would fall within the 

jurisdiction of the Securities Exchange Board of India 

(SEBI) and no civil court has jurisdiction of any matter for 

which an officer under the SEBI Act is empowered. As 

such,s he has prayed to dismiss the suit in limine as per 

the mandate of Order 7 R-11 ,R/W.Sec.9 & 151 of C.P.C. 

Plaintiff filed objection to the petition wherein it is 

stated that the petition filed by the defendant NO.1 is an 

abuse of the process of court and has been filed with 

ulterior purpose and malafide motive. The same is ex facie 

not maintainable. The averment made in the plaint are true 

and correct.  It is denied and disputed that no part of cause 

of action as alleged in the suit has arisen within the 

jurisdiction of this court. They have stated that the 

registered office of the defendant NO.2 the shares of which 

are the subject matter of the suit, is situated within the 

jurisdiction of this court. They have denied that the suit 

would not lie within the jurisdiction of this court or that the 

present suit should be rejected on the ground that the 

defendant No.1 does not reside or carry on business or  
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personally work within the local limits of this court. They 

have stated that till date no probate has been obtained by 

reason of failure on the part of the defendant NO.1 herself. 

The defendant No.1 is the first executrix of the Will dtd.8 th 

September,2009 and has deliberately failed and neglected 

to apply for obtaining Probate of the same. The defendant 

NO.1 cannot take advantage of her own wrong and the 

situation created by the defendant NO.1 herself. They have 

denied that transfer of the shares were effected in Kolkata 

or that therefore this court has no jurisdiction as alleged or 

at all. They have submitted that the location of the Branch 

of HDFC Bank in Kolkata is not relevant in so far as the 

jurisdiction in the suit is concerned. Moreover, the citus of 

the shares which are the subject matter of the suit are 

situated at the registered office of the defendant No.2 

within the territorial jurisdiction of this court. The transfer 

alleged by the defendant NO.1 is a fraudulent one and is 

impugned in the suit. Plaintiff also submitted that  from the 

document disclosed by the defendant NO.3 in the 

proceedings, it is ex facie evident that the defendant NO.1 

has forged signatures of the deceased Usha Barooah to 

effect illegal transfer of the shares. Plaintiff also denied that 

the fraudulent transfer of shares would fall within the 

jurisdiction of the SEBI and that no civil court would have 

jurisdiction with regard to the matter as alleged or at all.  
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Plaintiff has further denied that the suit is not maintainable 

or ought to be dismissed in limine. 

Defendant No.2 also filed written objection against 

the petition U/O.7, R.11 of C.P.C filed by the defendant 

No.1. In the written objection, defendant No.2 has stated 

that as the registered office of the answering defendant is 

situated at Jorhat within the territorial jurisdiction of this 

court and the cypress of the shares are lying in the 

registered office of the answering defendant. It has denied 

all allegations of the defendant No.1 and has stated that 

this answering defendant is well within the jurisdiction of 

this court and suit filed can be received and tried by this 

court. As such, this answering defendant has prayed to 

dismiss the petition for rejection filed by the defendant 

NO.1.  

I have heard the submission advanced by the 

Ld.counsels  for both sides on the petition. 

Order 7, R.11 of CPC provides for rejection of the 

plaint on six grounds. As per Rule 11 (a) of Order 7, R.11 

CPC provides- plaint shall be rejected where it does not 

disclose a cause of action.  Ld.counsel for the defendant 

No.1 submitted that in the present suit, plaint shall be 

rejected where it does not disclose a cause of action. At the 

time of hearing, Ld.counsel for the defendant No.1 has 

drawn my attention to the para 4,6,8,9,12,16,22,24 & 58 of 

the plaint. Though Ld.counsel has submitted that  there is  
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no cause of action, but petition filed by the defendant NO.1 

is only on the lack of jurisdiction. In the petition, defendant 

No.1 mainly prayed for rejection of the plaint only on the 

point of territorial jurisdiction. Defendant NO.1 has not 

stated in his petition that plaint does not disclose cause of 

action. Ld.counsel for the defendant NO.1 has further 

submitted that plaintiff in its suit has challenged the gift 

and/or transfer of 2,21,230 shares of B & A Ltd. to the 

defendant NO.1 by Usha Barooah (since deceased). He 

has also submitted that plaintiff NO.1 to 4 are the heirs of 

Usha Barooah. Though during her life time, Usha Barooah 

had knowledge about the transfer of the share by the 

defendant No.1, but she did  not challenge the alleged 

transfer of 2,21,230 shares of B & A Ltd. As such, plaintiff 

has no right to challenge the act done by their predecessor 

during her life time. Ld.counsel for the defendant NO.1 has 

submitted that though these shares are related to B & A 

Ltd, but the present dispute is not between the B & A Ltd. 

and the share holder. As such, though the registered office 

of B & A Ltd. is situated within the jurisdiction of this court 

and citus of the shares are lying at the registered office of 

the Company, but this court has no jurisdiction as because, 

dispute is not between the Company and the share holder. 

He has further submitted that alleged gift or transfer was 

executed in Kolkata when the executor of the Will was 

stayed there. So, this court has no jurisdiction. Ld.counsel  
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has further stated that plaintiff has no locus standi to 

institute the suit. 

On the other hand, Ld.counsel for the plaintiff has 

submitted that it cannot be said that there is no cause of 

action as the material facts pleaded in the plaint and the 

meaningful reading of the plaint clearly show that there is a 

valid cause of action in favour of the plaintiffs for grant of 

reliefs. Plaintiff No.1 to 4 are the heirs and legal 

representatives of Usha Barooah. Plaintiff Nos.5 to 7 are 

the trustees of the Trust to whom the shares have been 

bequeathed by the last Will of Late Usha Barooah. Plaintiff 

No.5 is the executor of the last Will of Late Ushal Barooah. 

As such, he has submitted that the contention of the 

defendant NO.1 that the plaintiffs do not have any cause of 

action or that they do not have any locus standi to sue is 

wholly incorrect. Such submission is contrary to law as the 

legal heirs or the trustees of the deceased are the only 

people, who are entitled to institute proceedings on behalf 

of the deceased. Ld.counsel for the plaintiff has submitted 

that Late Usha Barooah did not execute any gift deed and 

the transfer is fraudulent and therefore, the repeated 

submission of the defendant NO.1 that Late Usha  Barooah 

did not institute the suit during her lifetime is misconceived. 

There would have been a question of institution of a suit by 

Late Usha Barooah if she was aware of the fraudulent  
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transfer. The issues raised are all disputed question of fact, 

which do not come within the scope of Order VII Rule 11 of 

the C.P.C. He has further submitted that whether the 

plaintiffs have a locus standi or not cannot be an issue 

under order VII Rule 11 (a) of C.P.C. 

On the point of territorial jurisdiction, Ld.counsel for 

the plaintiff has submitted that the subject matter of this suit 

is 2,21,230/- shares of B & A Ltd. The shares are movable 

property and the citus of the said shares is at the registered 

office of B & A Ltd. which is within the jurisdiction of this 

court. Hence, a part of cause of action has arisen within the 

jurisdiction of this court. Ld.counsel has submitted that the 

argument of the defendant NO.1 that no reliefs has been 

claimed against B & A Ltd. is misconceived. The defendant 

NO.1 has raised a question during arguments that Late 

Usha Barooah did not file any suit challenging the gift 

during her life time. Late Usha  Barooah did not execute 

any gift deed and did not have knowledge of the fraudulent 

transfer of shares by defendant No.1 by depriving the other 

family members and heirs of late Usha Barooah. 

Accordingly, Ld.counsel for the plaintiff has prayed for 

dismissal of the petition for rejection of the plaint. 

I have already mentioned that U/O.7, R.11 of C.P.C, 

plaint shall be rejected where it does not disclose cause of 

action. 
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Our own Hon‟ble High Court in  CC.SINGPHO vs 

KHUMRAL LUNGPHI AND ORS, (2014) 1 GLR 106  

discussed the provision of Order 7 R-11 of C.P>C held as 

follows- 

“A duty is cast on the court to examine the plaint 

irrespective of the fact as to whether the written statement 

has or has not been filed or a particular averment made in 

the petition is or is not denied and determine if the petition 

contains material facts and if the absence of material facts 

leads to an incomplete cause of action, the court is duty 

bound to reject the plaint on the ground that it does not 

disclose “cause of action”. For the purpose of determining 

as to whether a plaint does not disclose a cause of action, 

the court shall look into the plaint only and nothing else. It is 

primarily for the court to determine as to whether a 

pleading needs to be strike out as to enable a court to 

dispose of a suit or a petition effectively and in accordance 

with law. Similarly, it is the duty of the court to determine 

whether the pleadings, in a plaint discloses “cause of 

action” or not. If the plaint does not disclose „cause of 

action‟ , the plaint as the case may be , must be rejected.” 

The word „material‟ means necessary for the purpose 

of formulating a complete „cause of action‟. The expression 

„Cause of action‟ means a bundle of facts, which, if 

traversed, a plaintiff must prove to entitle him to receive a 

judgment in his favour. The cause of action bears no  
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relation to the defence, which may be set up by the 

defendant, nor does it depend upon the character of the 

relief(s) sought for. The cause of action is nothing, but the 

media upon which  the plaintiff or the petitioner seeks the 

court to arrive at a conclusion in his favour.  

In Om Prakash Srivastava vs Union of India 

reported in (2006) 6 SCC 207: (2006) 3 SCC (Cri) 24, The 

Hon‟ble Apex Court held that “12. The expression ‘cause of 

action’ has acquired a judicially settled meaning. In the 

restricted sense ‘cause of action’ means the circumstances 

forming the infraction  of the right or the immediate 

occasion for the reaction. In the wider sense, it means the 

necessary conditions for the maintenance of the suit, 

including not only the infraction of the right, but also the 

infraction coupled with the right itself. Compendiously, as 

noted above, the expression means every fact, which it 

would be necessary for the plaintiff to prove, if traversed, in 

order to support his right to the judgment of the court. 

Every fact, which is necessary to be proved, as 

distinguished from every piece of evidence which is 

necessary to prove each fact, comprises in ‘cause of 

action’. 

I have gone through the facts pleaded by the plaintiff 

in support of the cause of action. In this suit, plaintiff has 

stated that on 8th September,2009 Usha Barooah (since  
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deceased) executed her last Will and Testament and 

appointed the defendant No.1 who is a resident of 

Mumbai as executrix of her last Will & Testament. At 

the time of execution of the Will and Testament, 8th 

September,2009, the Testatrix held 2.21,230 equity 

shares of B & A Limited which constitutes about 7.14 

% of the paid up capital of B & A Ltd. Out of the said 

2,21,230 shares, the testatrix inherited 1,16,702 

equity shares of B & A Ltd from her predeceased son 

Amrit Barooah and this fact has been clearly stated 

by the testatrix in her Will. In the last week of 

September, 2011, Sujit Guha Thakurta placed before 

the plaintiff No.1, the balance sheet of the Testatrix 

as at 5 July,2011 being the date on which the 

Testatrix died and upon perusal of such balance 

sheet, the plaintiff No.1 was shocked to note that the 

estate of the testatrix as on the date of her death, did 

not include the 2,21,230 shares of B & A Ltd. and on 

enquiry, it is seen that 2,21,230 shares were 

transferred from the securities Demat Account of the 

testatrix to another securities Demat Account in 

HDFC Bank Ltd. having client ID No.40436310 

standing in the name of the defendant NO.1. On or 

about July,2010, the Company Secretary of B & A 

Ltd. received a copy of the letter dtd.5th July,2010 

sent by the defendant No.1 to Bombay Stock 

Exchange together with a copy of a Form under  
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Regulation 7(1) of Take over Regulations signed by 

the defendant no.1 relating to acquisition of the 

2,21,230 shares of B & A Ltd. Plaintiffs have stated 

that the purported format which was uploaded in the 

Website of Bombay Stock Exchange and purporting 

to bear the signature of the Testatrix, a copy whereof 

was downloaded by the plaintiffs from the website 

and filed along with the case, is not the signature of 

the testatrix and has no semblance with the signature 

of the testatrix. The plaintiffs have further stated that 

the purported signature of the testatrix, appearing in 

the purported format, has been forged and fabricated 

and the plaintiffs reasonably believed that the 

defendant No.1 or any person at the behest of the 

defendant No.1, has forged and/or fabricated the 

signature of the testatrix on the purported format. 

They have also stated that on the date of alleged gift 

deed, , i.e., on 2nd July,2010, the plaintiff No.1 met 

the defendant NO.1 at her residence in Mumbai, 

when the defendant No.1 made no whisper about the 

alleged gift and/or transfer of shares of B & A Ltd. 

Plaintiffs‟ case is that defendant No.1, in an attempt 

to obtain unjust and illegal enrichment, concocted 

and fabricated the story of alleged gift of the shares 

in her favour and with that intent, manufactured and 

fabricated various documents relating to the alleged  
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gift of the shares and more particularly the purported 

format for disclosure under Take over Regulations. 

Plaintiffs have stated that the testatrix had not made 

any gift of 2,21,230 shares of B & A Ltd or any part or 

portion thereof in favour of the defendant NO.1. They 

have further stated that  the alleged gift and/or 

transfer of the 2,21,230 shares of B & A Ltd being 

fraudulent, illegal, null and void, the defendant no.1 

has not acquired any beneficial right or interest and is 

holding 2,21,230 shares of B & A Ltd. as a trustee 

and is obliged to make over the shares together 

withal rights and benefits, received and/or accrued 

thereon to the plaintiff Nos.5,6 and 7 being the 

trustees of Hemen Barooah Trust and the legatee 

under the Will. As the subject matter of the present 

suit is 2,21,230 shares of B & A Ltd. and citus of the 

shares  is at the registered office of  B & A Ltd.  within 

the territorial jurisdiction of this court and a part of 

cause of action of the suit arose within the territorial 

jurisdiction of this court and this court has territorial 

jurisdiction to try, entertain and determine this suit. 

At the time of hearing the petition and the 

objection, Ld.counsel for the plaintiff has relied upon 

the decision of AIR 1963 SC 1 (V 50 C 1) 

R.VISWANATHAN AND OTHERS versus SYED  
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ABDUL WAJID. In para 15 of the said Judgment, the 

Hon‟ble Apex Court held that – the situs of the 

shares of a Company which  are movables may 

normally be the place where they can be 

effectively dealt with. 

I have also perused the judgment reported in 

AIR 1977 SC 2421 T.ARIVANDANDAM versus 

T.V.SATYAPAL AND ANR. This Judgment is also 

relied by the Ld.counsel for the defendant NO.1. In 

this Judgment, the Hon‟ble Apex Court held that “if 

on a meaningful- not formal- reading of the plaint 

it is manifestly vexatious, and meritless, in the 

sense of not disclosing a clear right to sue, he 

should exercise his power under Order VII Rule 

11, C.P.C taking care to see that the ground 

mentioned therein is fulfilled.   

I have also perused the decision in MAYAR 

(H.K.) LTD. AND ORS vs OWNERS AND PARTIES, 

VESSEL M.V.FORTUNE EXPRESS AND OTHERS 

reported in AIR 2006 SC 1828 wherein it is held that 

“plaint cannot be rejected on the basis of the 

allegations made by the defendant in his written 

statement or in an application for rejection of the 

plaint. The court has to read the entire plaint as w 

whole to find out whether it discloses a cause of 

action and if it does, then the plaint cannot be  
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rejected by the Court exercising the powers 

under Order VII Rule 11 of the Code. Essentially, 

whether the plaint discloses a cause of action, is 

a question of fact which has to be gathered on 

the basis of the averments made in the plaint in 

its entirety taking those averments to be correct. 

A cause of action is a bundle of facts which are 

required to be proved for obtaining relief and for 

the said purpose, the material facts are required 

to be stated but not the evidence except in certain 

cases where the pleadings relied on are in regard 

to misrepresentation, fraud, willful default, undue 

influence or of the same nature. So long as the 

plaint discloses some cause of action which 

requires determination by the court, mere fact 

that in the opinion of the judge the plaintiff may 

not succeed cannot be a ground for rejection of 

the plaint.” 

Ld.counsel for the defendant No.1 at the time of 

hearing in support of his submission has relied the 

decision in AZHAR HUSSAIN vs RAJIB GANDHI  

(AIR 1986 SC 1253) and this Judgment is passed on 

the basis of an Election Petition. Election petitions 

are governed by the Representation of People Act, 

1951 (in short ROP Act). Section 87 of the ROP Act  
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also contains the procedural provision of Order VII, 

R-11 for rejection of Election Petition. As per 

Sec.83(1) (a) of the ROP Act, an election petition 

must contain a concise statement of material facts on 

which an election petitioner relies in order to get the 

election of the returned candidate declared void, one 

has to necessarily understand, in correct perspective, 

what the expression, „material fact‟ means and how 

can one distinguish „material fact‟ from „material 

particular‟ ?  

As such, this Judgment in AZHAR HUSSAIN vs 

RAJIB GANDHI is not material in the present suit in 

hand.  

Our own Hon‟ble High court also in 

CC.SINGPHO vs KHUMRAL LUNGPHI AND ORS, 

(2014) 1 GLR 106  discussed the law laid down in 

AZHAR HUSSAIN (supra). In this Judgment, our own 

Hon‟ble High court  discussed what is the distinction 

between material fact and material particular. 

Perused also the decision in I.T.C LIMITED vs 

DEBTS RECOVERY APPELLATE TRIBUNAL AND 

OTHERS (AIR 1998 SC 634) relied by the 

Ld.counsel for the defendant No.1. 
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After hearing both sides and considering the 

law laid down by the Hon‟ble Apex Court on the point 

of rejection of plaint and jurisdiction of the court as 

well as meaningful  reading of the plaint, I find that 

this court has territorial jurisdiction to try the suit and 

there is a cause of action for the suit. Plaintiff has 

also locus standi to file the suit.  

In the result, the  petition filed by the 

defendant NO.1 U/O.7, R.11, R/W.Sec.9 & 151 of 

C.P.C is rejected.  

 

                                              Civil Judge,Jorhat. 

                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                    

 

 

 

 

 

 

 

  


