
                                                                 1  

                      Assam Schedule VII, Form No.132.
HIGH COURT FORM NO.(j)2.

HEADING OF JUDGMENT IN ORIGINAL SUIT

District : Jorhat
IN THE COURT OF THE CIVIL JUDGE AT JORHAT.

                                          
                                           TITLE SUIT NO.22/2005.

         Friday , the 23rd day of Nov/12. 

     Present :- Sri S. Islam,
           Civil Judge, Jorhat.

1.  M/S.Malpani Construction Company,

           Maruwaripatty,Jorhat Town,

            P.:Jorhat-1,

            District-Jorhat,Assam,

            Represented by Sri Bhagawati prasad Malpani(PlaintiffNo.2)
2.   Sri Bhagawati prasad Malpani,

            S/o.Sri Murlidhar Malpani,

            R/o.Maruwaripatty,Jorhat town,

            P.O:Jorhat-1,

            Dist- Jorhat,Assam.    
...........   Plaintiff.

vs.
1.      The State of Assam,as represented by the

          Secretary to the Government of Assam,

          Department of P.W.D.(Roads),

           Dispur, Guwahati-6.
2. The Secretary to the Government of Assam, 

           Department of P.W.D(Roads),

           Dispur, Guwahati-6.
3. The Chief Engineer, P.W.D (Roads),

          Chandmari, Guwahati-3.
4. The Superintending Engineer,P.W.D,

           Jorhat Road Circle, Jorhat Town,

           Dist- Jorhat,Assam.
5. The Executive Engineer,P.W.D,

           Jorhat West Road Division,
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           Jorhat Town,Jorhat,

           Dist- Jorhat,Assam.
6.        Sri Binod kumar Malpani,

            S/o.Sri Murlidhar Malpani,

           Maruwaripatty,Jorhat town,

           Jorhat town, P.O-Jorhat-1,

          Dist- Jorhat,Assam. ..............Defendants.
7. Sri Kamal kishore Malpani, Partner,

          M/S.Malpani Construction Co.,

          B-11, W.H.S. Kirti Nagar,New Delhi-110015.

8. Sri Sunil kumar Malpani, Partner,

          M/S.Malpani Construction Co.,

          B-11, W.H.S. Kirti Nagar,New Delhi-110015.
9. Smti. Sumitra Devi Malpani, Partner,

           M/S.Malpani Construction Company,

           Maruwaripatty,Jorhat Town,

            P.O:Jorhat-1,District-Jorhat,Assam,
10. Smti. Sunita Devi Malpani, Partner,

M/S.Malpani Construction Company,

           Maruwaripatty,Jorhat Town,

            P.O:Jorhat-1,District-Jorhat,Assam, .......Proforma defendants.

           Having been heard on -

          27.9.12; 1.10.12 & 9.10.12

           In presence of            -   
1. Sri P.Bora Ld.Counsel for the plaintiffs.
2. Sri P.Didwania & T.Khair, Ld.Counsels for the defendants.

            

And having consideration of materials on record, this court  delivered 
the following Judgment.

        

  JUDGMENT.

1. This is a suit for declaration of agreement and for permanent 
injunction.
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2. The factual matrix of the plaintiff's case in a nutshell is that 
the  plaintiff  is  a  registered partnership firm under the  name and 
style as M/S.Malpani Construction Company having its Head office 
at Maruwari patty, Jorhat and Branch office situated at New Delhi 
for running construction business at different places in India. M/S. 
Malpani Construction Company is composed of initially  with 10 
partners  including  plaintif  No.2,  defendant  No.6  and  proforma 
defendant No.7 to 10.  The plaintiff No.2 is the Managing Partner 
of the plaintiff No.1 representing  the interest of the plaintiff No.1. 
The defendant No.6 along with the proforma defendant No.7 are 
the partners of the plaintiff No.1 in respect of carrying out all the 
contract works with various government authorities , State as well 
as  Central,  private  and  public  sector  undertakings,  Corporation, 
Local Bodies,individuals etc. and they act, do and function assuch 
partners  in  respect  of  all  contractworks  and  business  forand  on 
behalf of the plaintiff No.1. Subsequently, some partners opted to 
retire from the firm and as such some new partners were entered 
into  it  and  the  present  strength  of  the  partners  composed  of 
defendant No.6, proforma defendant Nos.7 to 10 and the plaintiff, 
all  the  partners have been carrying business in pursuance of the 
terms and conditions of the partnership agreement. Plaintiff No.2 
and defendant No.6 along with proforma defendant No.7 to 10 took 
over the business with all assets and liabilities in terms of the deed 
of  partnership  of  the  erstwhile  firm  with  all  matters  embodied 
therein. The proforma defendant Nos.7 to 10, the defendant No.6 
and  plaintiff  No.2  make  investments  into  the  business  in 
performance  of  their  obligation in  terms of  the  deed.  Under  the 
terms and conditions of the deed of partnership, it is obligatory for 
each and every existing partners to undertake /have dealings for and 
on  behalf  of  the  instant  firm  only,  in  respect  of  the  business 
transaction of the firm.  In other words, no one of the partner of the 
firm  is  entitled  totake  busines  connected  with  the  firm  in  his 
individual name or capacity. The partnership deed is still subsisting 
and none of the partners thereof is competent to enter individually 
or  in  his  individual  and  personal  name  and  capacity  into  any 
contract with any person/persons company, the State government or 
the Central government or any other like authority as long as he 
continues to be a part and parcel of the instant partnereship firm 
any otherwise, will amount to a gross violation of the instant deed 
and the partnership Act. Defendant No.3 for self and for and on 
behalf  of  the  defendant  No.1  invited  tender  for  construction  of 
Rural roads, culverts and minor Bridges in Assam under Pradhan 
Mantri Gram Sarak Yojana (PMGSY) for the year 2003-04 named 
undeer  package  No.AS-1008(for  construction  of  road  from 
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K.B.Road to Jalukoni ) (Chungi to Panbari Narayanpur) including 
construction of Bridges and culvert works in Jorhat District which 
is specifically mentioned in schedule A of the plaint. In response 
thereto, defendant No.6 Binod kumar Malpani being  the partners 
of  the  defendant  No.1  submitted  tender  putting  bid  value  of 
Rs.93,73,895/-  only   suppressing  his  subsisting  membership 
description and other relevant particulars of the plaintiff No.1 and 
the terms and conditions etc.,  as binding on him thereto and by 
apparent misrepresentation, fraudulently misled the defendant No.3 
and  succeeded  in  obtaining  the  contract  works.  As  a  result,  the 
defendant No.6 executed the tender agreement in respect of the said 
contract works as described in the schedule A with the defendant 
No.3. In obtaining the contract work in the personal name of the 
defendant  No.6,  the  defendant  No.3 has apparently  committed  a 
gross irregularity, in utter disregard of the terms of the partnership 
deed as well as the material provisions of the partnership Act by 
using working  equipment  and machinery  articles  of  the  plaintiff 
No.1. In terms of the agreement, the contract work was settled with 
the  defendant  No.6  in  his  individual  name  and  capacity  and 
thereafter, the defendant No.3 sent the same with his direction to 
the defendant Nos.4 and 5 for taking  necessary action in respect of 
the execution of the  contract  works.  The defendant Nos.4 and 5 
were entrusted the charge and responsibilities for getting the work 
done and overseeing the execution of the relative work order. The 
defendant No.6 was neither authorised nor competent to execute the 
agreement with the defendant No.3 in his individual name nor the 
said  settlement  could  be  obtained  by  the  defendant  No.6  in  his 
individual name as he was still a partner of the plaintiff No.1 and 
being a partner thereof, he could not violate the terms of the deed of 
partnership. The acts and deeds of the defendant No.6 are contrary 
and opposed to the terms of the partnereship agreement and also 
against the interest of the plaintiff No.1.  It is also contended that 
the terms stipulated in the partnereship deed are the binding on the 
partners thereof and all acts and deeds of the defendant No.6 are to 
be treated and taken as having been done in the name and on behalf 
of the plaintiff NO.1 and a settlement is made with him in respect 
of the contract  works required to be taken as having been made 
with the plaintiff No.1 and not with him , i.e., defendant No.6 in his 
individual name which is opposed to justic and not legitimate as 
well as bona fide. The agreement made by the defendant No.6 and 
allotment given in his name in respect of the contract work is now 
required  to  be  taken  as  having  been  made  and  done  by  the 
defendant No.6 in the name for and on behalf of the plaintiff No.1 
by effecting the necessary change in the agreement and settlement 
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order effecting modification, rectification etc. All the acts relating 
to  the  execution  of  the  contract  done  and  to  be  done  by  the 
defendant No.6 are to be treated as having been done for and on 
behalf of the plaintiff and all payments due are to be made to the 
plaintiff No.1. It is the further case of the plaintiff that when the 
plaintiff No.2 insisted to change the said contract into the name of 
the  plaintiff  No.1  the  defendant  No.6 refused to  do so  and also 
declined to return machinery equipment of the plaintiff No.1 which 
was unauthorisedly used by the defendant No.6 in carry out the suit 
work. The defendant No.6 being the partner of plaintiff No.1 has 
violated the terms and conditions of the partnereship deed which he 
has no right and authority to undertake or to do the said contract 
work  in  his  own  name  and  capacity.  Thus  his  act  amounts  to 
cheating and depriving the other partners of the firm. The plaintiff 
under the compelling circumstances had to serve notice upon the 
defendants and proforma defendants dtd.7.10.2004 U/S.80 of C.P.C 
demanding to effect the changes, alteration in the agreement and 
settlement  order,  if  necessary  by  making  requisite  modification, 
rectification  etc.,  in  the  order  of  the  settlement  with  a  view  to 
effectuate the same as having been made with the plaintiff No.1 and 
not with the defendant No.6 in his personal name within 30 days 
with the  caution that  in  the  event  of  failure  to  comply with  the 
notice, the plaintiff shall take legal action after expiry of 60 days. 
The  said  notice  were  received  on  13.10.2004  by  the  defendant 
No.1, defendant No.2,3 on 16.10.2004 and the defendant Nos.4,5 
and 6 as well as proforma defendant No.10 on 08.10.2004, but no 
response from the defendants.  Hence,  the plaintiffs  filed the suit 
seeking  decree  for  declaration  that  the  agreement  made  by  the 
defendant  No.6  with  the  defendant  No.3  and  the  settlement  of 
contract in respect of the contract work described in schedule A to 
be taken as made and done by the defendant No.6 in the name and 
on behalf of the plaintiff No.1 by effecting the changes, alteration 
in the agreement and settlement order, with further declaration that 
all acts relating to the execution of the contract done and to be done 
by the defendant No.6 are to be treated as done for and on behalf of 
the plaintiff No.1. The plaintiff further claimed declaration that all 
payments due are to be made to the plaintiff No.1 and for granting 
permanent injunction etc. 
3. The  defendant  No.6  Binod  kumar  Malpani  and  proforma 
defendant No.10 Sunita Malpani contested the suit by filing written 
statement contending the suit of the plaintiff is not maintainable in 
law as well as on facts as there is no cause of action for the suit and 
the same is  hit by the principles of waiver, acquiescence, estoppel 
as well as the same is bad for non joinder of parties and the same 
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was not properly valued. The answering defendants rebutting the 
allegation of the plaintiff contended that the plaintiff No.1 being an 
unregistered firm happened to be a partnership at will as per the 
deed of partnership signed amongs its partners and due to certain 
dispute  and  differences  among  the  partners,  the  answsering 
defendant Nos.6 and 10 vide notice dtd.10.11.2004 served upon all 
the  partners  including  the  plaintiff  No.2  by  registered  notice 
intimating them about the dissolution of the firm in the name of the 
plaintiff No.1 with effect from 15.11.2004 with further  intimation 
not to accept any new contract in the name of the firm as such the 
plaintiff No.1 stands duly dissoloved and non exist on the date of 
filing the suit. So, the plaintiff No.2 has no right to sue in the name 
of the plaintiff No.1. The suit has been verified and supported by an 
affidavit sworn by the plaintiff No.2 in his personal capacity and 
there is no mention to show that the plaintiff No.2 has verified the 
plaint or shown the affidavit for and on behalf of the firm , hence, 
the suit is liable to be dismissed. The answsering defendant further 
contended that suit filed by the plaintiff is barred by Sec.69 of the 
Indian Partnership Act as the plaintiff No.1 is not a firm registered 
under  the  provisions  of  the  Indian  Partnereship  Act.  The 
partnereship  being  a  partnereship  at  Will  and  the  answering 
defendant Nos.6 and 10 had already seerved notice dtd.10.11.2004 
to  all  the  partners  of  the  firm for  its  dissolution  effecting  from 
15.11.2004 . Hence, the firm , plaintiff No.1 stands duly dissoloved 
as per terms of the partnereship deed dtd.01.10.1999. Therefore, no 
suit can be instituted by and on behalf of the plaintiff No.1. The suit 
of  the  plaintiff  is  barred  under  the  provision  of  Sec.8  of  the 
Arbitration and Conciliation Act 1996 in view of the Arbitration 
Clause contained in para 21 of the partnereship deed . Since the 
partnership firm under the name and style of plaintiff No.1 already 
stands dissoloved w.e.f 15.11.2004 to the knowledge of the plaintiff 
No.2  ,  hence,  the  plaintiff  No.2  has  no right  to  sue  against  the 
answering  defendants.  The  answering  defendants  contended  that 
the plaintiff  No.2 also submitted tender  invited by the D.C cum 
Chairman, construction committee,Jorhat Stadium for construction 
of  cricket  pavillion  at  Jorhat  with  the  earnest  money  deposit  of 
Rs.2,39,160/- vide pay order dtd.12.02.2004 of the Federal Bank 
Ltd., Jorhat in his personal capacity and the said tender was opened 
on  27.2.2004  as  such  the  plaintiff  NO.2  seeking  independent 
contract in his personal name cannot claim any relief in the suit. 
Moreover, all the partners have mutually consented and decided to 
allow all the partners to carry out business in their own names and 
the answering defendant No.6 has obtained the contract  work in 
pursuance of the mutual consent and he had done the work in his 
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personal capacity as a registered contractor. Hence, the suit of the 
plaintiff is liable to be dismissed. The defendant Nos.1 to 5 also 
contested the suit by filing written statement contending inter alia, 
that  there  is  no  cause  of  action  for  the  suit  and  the  suit  is  not 
maintainable in law as well as on facts. The answering defendant 
rebutting the allegation of the plaintiff contended that they have no 
knowledg e and information about the existence of any partnership 
between the plaintiff and defendant No.6 and 10.  It is contended 
that  the  defendant  No.6  invited  tender  for  construction of  rural 
roads, culverts and minor bridges in Assam under PMGSY schedme 
in which the contruction of road from K.B.Road to Jalukonibari 
(Chungi to Panbari Narayanpur) including construction of bridge 
and culverts.  The bid value was Rs.93,73,895/- and the defendant 
No.6 being a registered First class A contractor submitted his tender 
for the work mentioned in his personal registration capacity. The 
defendants including defendant No.3 having no way connected in 
any  irregularity  as  alleged  in  the  plaint.  So-called  partners 
defendant No.7 to 10 are not concerned to the defendants. So, the 
contract  made  between  them  and  the  defendant  No.6  are  valid 
contract. Therefore, the defendant No.6 as well as other defendants 
No.1 to 5 are not binding to comply with the terms and conditions 
of  the  agreement  made by the defendant  No.6 with the  plaintiff 
No.1. Thus the suit of the plaintiff is liable to be dismissed with 
costs.
4. Based  on  the  respective  pleadings  following  Issues  and 
additional Issues were framed for determination.

ISSUES
1. Whether there is any cause of action for the suit ?
2. Whether the suit is maintainable ?
3. Whether the suit has been properly valued and proper 

court fee has been paid thereon ?
4. Whether  the  plaintiff  is  entitled  to  the  relief  of  

declaration and the injunction as prayed for ?
5.              To what relief/reliefs the parteis are entitled ?

ADDITIONAL ISSUE.

1.           Whether the plaintiff No.2 in violation of the terms of 
  original partners firm M/S.Malpani Construction Co.,  

           Ltd., and formed a partnership with defendant No.7 to 
            8 on 1.4.2003 ?

5. At  the  trial,  the  plaintiff  side  examined  Bhagawati  prasad 
Malpani and one Jayanta Medhi as witnesses and exhibited as many 
as 12 Nos of documents, whereas the defendant Nos.6 to 10 though 
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cross-examined the plaintiff's witnesses but declined to adduce any 
evidence to prove his stand. The defendant Nos.1 to 5 after filing 
the written statement refrained themselves from participating in the 
proceeding. 
6. I  have  heard  the  argument  put  forward  by  the  Ld.Counsel 
representing the plaintiff as well as the Ld.counsel representing the 
defendant  Nos.6  and  10  and  carefully  scrutinized  the  material 
evidence on record to arrive atBhagawati prasad Malpani and one 
Jayanta Medhi  a judicial verdict. In doing so, I tempted to proceed 
issue-wise discussion hereunder. 

DECISION & REASONS THEREOF.
7. ADDL. ISSUE NO.1 & ISSUE NO.4 are taken together for 
having convenience of discussion as they are linked with each other 
and will play the pivotal role in determination of the controveresies 
between the parties. The suit is confined with the construction of 
rural  roads,  culverts  and minor bridges in Assam under PMGSY 
scheme  for  the  year  2003-04  named  as  Package  No.AS-1008 
(Construction of road from K.B.Road to Jalukonibari (Chungi to 
Panbari Narayanpur including bridge and culvert) within the Jorhat 
district described in schedule A at the foot of the plaint. It is the 
admitted facts that defendant No.3 on behalf of the defendant No.1 
invites tender for construction of the work described in schedule A. 
In  response  to  which  defendant  No.6   Binod  kumar  Malpani 
submitted his tender offering the bid value to Rs.93,73,895/- in his 
individual name. It is also admitted position that the defendant No.3 
accepting  the  tender  of  defendant  No.6  allotted  the  construction 
work in  the  name of  defendant  No.6 Binod kumar Malpani  and 
thereafter, defendant No.3 sent the same with his direction to the 
defendants No.4 and 5 for taking necessary action in respect of the 
execution of the said contract work. The defendant No.4and 5 were 
entrusted  the  charge  and  responsibilities  for  getting  the  contract 
done. The defendant No.6 accordingly, carried out the work allotted 
in his name on his own capacity. The plaintiff in his plaint as well 
as  in  his  evidence  on affidavit  claimed  that  the  defendant  No.6 
being the  partner  of  M/S.Malpani  Construction Company during 
the subsistence of the partnership firm suppressing his subsisting 
membership  description  and  other  relevant  particulars  of  the 
plaintiff firm and the terms and conditions etc., as binding on him 
thereunder by practising mis-representation and fraud , misled the 
defendant No.3 and succeeded in obtaining the contract work and 
executed tender agreement in respect of the said contract work with 
the defendant No.3 and thereby violated the terms and conditions of 
the partnership deed executed between the partners on 7.2.2000. It 
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is stated by the plaintiff in his plaint as well as in his deposition that 
it is binding on each of the partners thereof and perform all acts and 
deeds only in the name of the plaintiff No.1 on its behalf or for its 
interest  and benefit  as  per  terms of  the  agreement.  The relevant 
mandatory provision of partnership Act it is the obligatory for each 
and every existing partners to undertake/ have dealings for and on 
behalf of the firm only in respect of the business transaction in the 
firm and no any partner  of  the  firm is  entitled  to  take  business 
connected  with  the  firm  in  his  individual  name  or  capacity.  In 
support  of  the  above  statement,  the  plaintiff  produced  the 
photocopy  of  the  agreement  executed  between  the  partners 
including the defendant No.6 marked Ext.2 and Ext.3. Ext.2 and 3 
do not indicate any terms incorporated in the agreement restraining 
the partners from carrying out any individual business on his own 
capacity  and  in  individual  name.  Rather  it  was  specifically 
mentioned in the deed that the partnership shall be a partnereship at 
Will and any partner may withdraw from the partnership by giving 
three month's notice in advance to the other partners. The plaintiff 
while  cross-examined  by  the  defendant  stated  that  as  per 
partnership deed dtd.1.4.2003, there are three partners comprising 
of himself  Kamal kumar Malpani  and Sunil  kumar Malpani,  the 
said disclosure lent  support to the claimed of the defendant No.6 
that the earlier partnership formed inclusive of defendant No.6 was 
dissolved and the defendant No.6 after withdrawn from the earlier 
partnership  got  registration  of  his  name as  first  class  contractor 
under  P.W.D  Department  and  succeeded  to  obtain  the  disputed 
work  in  his  individual  name.  P.W.2  Jayanta  Medhi,  Executive 
Engineer,  P.W.D Department  ,  stated  that  Binod  kumar  Malpani 
submitted his tender in his individual capacity in response to the 
tender invited on  16.8.2003 and on 6.2.2004, the work order was 
given to him for carry out the construction work under PMGSY /
77/2003/04 dtd 6.2.2004 and Binod kumar Malpani completed the 
construction work in the year 2005 and on 15.12.2005 the Final Bill 
was paid to him after completion of the work. He disclosed that 
M/S.Malpani Construction Company did not file any tender for the 
work  described  in  schedule  A.  The  plaintiff,  in  his  cross-
examination also stated that he did not file any tender for the work 
described  in  schedule  A  on  behalf  of  the  plaintiff  No.1.  The 
defendant Nos.6 and 10 in their written statement clearly stated that 
the plaintiff No.1 already stands dissoloved w.e.f 15.11.2004 to the 
knowledge of the plaintiff as the answering defendant No.6 and 10 
had already served notice dtd.10.11.2004 to all other partners of the 
firm for dissolution of the firm on 15.11.2004 and accordingly, the 
firm  ,  the  plaintiff  No.1  stands  duly  dissolved  as  per  deed  of 
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partnership dtd.1.10.1999. It is also stated that the defendant No.6 
has  filed  tender  in  response  to  the  notification  of  the  defendant 
No.3 in his own capacity and name as he is a registered first class 
contractor  entitled  to  bid  and  participate  in  the  tender  for  the 
contract work in question. So, the question of suppressing or using 
the name of plaintiff No.1 in obtaining the contract work does not 
arise at all. The defendant No.1 to 5 in their written statement stated 
that  defendant  No.6  being  a  registered  first  class  contractor 
submitted his tender for construction of rural roads, culverts and 
minor drain in Assam under PMGSY scheme in which construction 
of road from K.B Road to Jalukonibari including construction of 
bridge and culverts and offered the value of Rs.93,73,895/- and the 
defendant No.3 after accepting the tender allotted the work in the 
name  of  the  defendant  No.6  in  his  personal  capacity  as  the 
defendant No.1 to 5 have  no knowledge or information about the 
partnereship stated by the plaintiff.
8. Thus from the above discussion, it appears that the plaintiff 
failed to establish the fact that the defendant No.6 was partner of 
the  plaintiff  No.1   at  the  time  of  submitting  the  tender  for 
construction work described in schedule A and he being the partner 
of  the  plaintiff  No.1  submitted  the  tender  using  the  capacity  of 
partnership  under  the  plaintiff  No.1.  Rather  it  is  apparently 
admitted position that the defendant No.6 submitted his tender for 
the suit construction work in his name and individual capacity and 
got the settlement of the work in his personal capacity. It is also 
evidently  admitted  position  that  the  defendant  No.6  already 
completed  the  work  and  realized  the  final  bill.  Therefore,  I  am 
constrained to hold that the plaintiff is not entitled to the relief of 
declaration and injunction as prayed for. The defendant Nos.6 and 
10  in  their  written  statement  stated  that  the  plaintiff  No.2  in 
violation  of  the  terms  of  the  original  partnereship  deed  caused 
partnereship with defendant No.7 and 8 on 1.4.2003. The plaintiff, 
in his cross-examination clearly admitted that as per the partnership 
deed  dtd.1.4.2003,  there  were  three  partners  including  himself 
Kamal kishore Malpani and Sunil kumar Malpani and on 12.2.2004 
he  submitted  tender  in  his  personal  capacity  for  allotment  of 
construction  work of  Cricket  pavillion  in  the  office  of  the  D.C. 
Jorhat  as  he  has  registration  in  his  personal  name as  first  class 
contractor. It is also stated by P.W.1, the plaintiff No.2, in his cross-
examination  that  he could not recollect  the exact  date and year 
when he permanently settled at Delhi. He further stated that after 
2003, no allotment of construction work is received in the name of 
M/S.  Malpani  Construction Company within the  State  of  Assam 
and Ramesh kumar Malpani , one of the partners of the Malpani 
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Construction Company got retired from the Partnereship firm and 
instituted suit  against  the  Malpani  Construction  Company in  the 
year 2011 impleading him and all other partners. Thus, the above 
fact clearly indicates that the plaintiff No.2 in violation of the terms 
of  the  original  partnership  deed  of  M/S.Malpani  Construction 
Company  formed  a  partnership  with  defendant  No.7  and  8  on 
01.04.2003 to carry out construction works in various department , 
Corporate Body, etc. Therefore, I am constrained to hold that the 
plaintiff No.2 violated the terms of the original partnereship deed 
and  formed  a  new  partnereship  with  defendant  No.7  and  8  on 
1.4.2003. Accordingly, Additional Issue No.1 as well as Issue No.4 
are answered and decided against the plaintiff. 
9. ISSUE NO.1  - This Issue relates to the cause of action.  The 
Ld.  Counsel  for  the  plaintiff  submitted  that  the  cause  of  action 
means bundle of essential facts which is necessary for the plaintff 
seeking relief to prove if traversed by the opposite party in order to 
secure the relief prayed for. The plaintiff presented the real fact of 
their case in the plaint which required to judiciary determined the 
question of law and the plaintiff successfully proved their case by 
producing sufficient documents and record and evidence as such 
the plaintiff has cause of action for the suit. The argument tendered 
by the Ld.counsel fails to convince me since in my discussion and 
decision in Issue No.4 and additional Issue No.1 , it is observed that 
the plaintiff has failed to prove the fact of defendant No.6 was a 
partner of the partnereship firm of plaintiff No.1 while submitting 
the tender for the construction work in dispute violating the terms 
of the partnership deed. Apart from the above, it is also apparent 
that the plaintiff No.2 , in his cross-examination clearly admitted 
that  vide  agreement  dtd.1.4.2003  he  formed  a  partnership  with 
defendant  No.7 and 8 for  carrying out  the  construction  work in 
various  department  which  lent  support  to  the  pleading  of  the 
defendant No.6 and 10 that the original partnership was dissoloved. 
Further it  is evident from the pleadings of the parties as well as 
from the evidence on record that the defendant No.6 got settlement 
of the disputed construction work in his own name and personal 
capacity and completed the work as per settlement. In view of the 
the above discussion, I am of the opinion that the plaintiff has no 
cause of action for the suit. Accordingly, this Issue is answered in 
the negative and decided against the plaintiff.
10. ISSUE NO.2  - This Issue is contingent to the question as to 
whether the suit is maintainable. The defendant No.6 and 10 in their 
written  statement  as  well  as  the  defendant  Nos.1  to  5  in  their 
separate written statement stated that the suit is not maintainable. 
The defendants , in their written statement stated that the suit is not 
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maintainable  in  view  of  the  provisions  contained  U/S.8  of  the 
Arbitration  &  Conciliation  Act  as  in  para  21  of  the  deed  of 
partnereship , there is a clause for referring the dispute between the 
partners  of  the  partnereship  firm  to  Arbitration.  On  perusal  of 
photocopy  of  the  deed  of  partnereship  executed  on  1st day  of 
October,1999 and got registered on 7.2.2000, it is seen that under 
the  term of  Item No.21,  it  was  specifically  mentioned  that  any 
partner  shall  be  entitled  to  refer  any dispute  with  third  party  to 
Arbitration and shall be entitled to appoint Arbitrator participate in 
Arbitration proceeding accept or reject awar till the same comes to 
an end and also to take all incidental   and all consequential acts, 
deeds  or  things  in  that  behalf.  Sec.8  of  the  Arbitration  & 
Conciliation Act, 1996, provides- a judicial authority before which 
an  action  is  brought  in  a  matter  which  is  the  subject  of  an 
arbitration agreement ,shall  if  a party  so applies later  than when 
submitting the first statement on the substance of the dispute refer 
the parties to arbitration. So, where there is arbitration clause, the 
Civil court has only jurisdiction to refer the matter to the arbitrator 
and has no jurisdiction to try the dispute. The Ld. Counsel for the 
plaintiff  submitted  that  the  suit  is  maintainable  in  law  ,  the 
defendants No.6 and proforma defendant No.7 to 10 along with the 
plaintiff No.2 are the partners under plaintiff No.1. There are some 
dispute arose between the plaintiff No.1 and defendant No.6 due to 
obtaining  contract  in  individual  name  of  the  defendant  No.6 
violating the terms and conditions of the partnereship deed, the said 
dispute is required to judicially determined by the court and grant 
relief for the plaintiff , as such, the plaintiff suit is maintainable. 
But,  I am unable to accept the submission of the Ld. Counsel as it 
is held in my discussion and decision in Issue No.1 that plaintiff has 
no cause of action for the suit and moreover, the plaintiff failed to 
establish  that  the  defendant  No.1  was  existing  partner  of  the 
plaintiff No.1 at the time of filing the tender in question and the 
deed of partnership dtd.1st October, 1999, contained the clause for 
arbitration  proceeding,  but  the  plaintiff  without  exhausting  the 
facilities under Item No.21 approached this court for relief. Hence, 
I  am  inclined  to  hold  that  the  suit  of  the  plaintiff  is  not 
maintainable. Accordingly, this Issue is answered in the affirmative 
and decided  against the plaintiff. 
11. ISSUE NO.3  -This Issue relates to valuation of the suit. The 
defendant in his written statement merely stated that the suit is not 
properly  valued  and  proper  C.F  has  not  been  paid.  But  the 
defendant failed to specify as to what valuation requires. Even the 
defendant failed to adduce any evidence to prove the same. In view 
of the above, I  am of the opinion that the suit  of the plaintiff is 
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properly valued and required court fee has been paid. Accordingly, 
this  Issue3  is  answered  in  the  negative  and  decided  against  the 
plaintiff.
12. ISSUE NO.5  - This Issue relates to the relief entitled by the 
parties. In view of my discusion anddecision in Issue No.4 , 1 and 2 
as it is observed that the plaintiff has no cause of action for the suit 
as well as the suit is not maintainable in its present form and he is 
not entitled to a decree as prayed for. Hence, I am of the opinion 
that the plaintiff is not entitled to any relief.Accordingly, this Issue 
is answered in the negative and decided against the plaintiff.

           ORDER.
13. Consequent upon the discusion and decison made above, the 
suit of the plaintiff is dismissed on contest against the defendant 
No.1 to 6 and 10  and against the defendant No.7 to 9 ex parte with 
costs. Prepare the decree accordingly.

   
       Given under  my hand and seal  of this  court  on this 15th 

November,2012.

CIVIL JUDGE::JORHAT.

APPENDIX.

1. Witnesses examined by the plaintiff-

         P.W.1-Bhagawati prasad Malpani ,

         P.W.2- Jayanta Medhi.
2. Witnesses examined by the defendants- NIL.
3. Witnesses examined by court- NIL.
4. Documents exhibited by plaintiff-

         Ext.1,2  &  3-  Phocopies  of  partnereship  deed,  Ext.4- 
Photocopy  of  Registration  certificate,  Ext.5-  Photocopy  of  work 
order, Ext.6-Photocopy of letter given by defendant No.6 to Dilip 
kr.  Agarwalla,  Ext.7,8  and  9-  Phocopy  of  letter  addressed  by 
defendant  No.6,  Ext.10-  Photocopy  of  agreement,  Ext.11- 
Photocopy of letter addressed to D.C.Sivasagar, Ext.12- Copy of the 
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pleader's notice. 
5. Document exhibited by defendants- NIL.
6. Documents exhibited by court- NIL.
7. Others- NIL.

Dictated & corrected by me -

( Sri S.Islam)
Civil Judge,Jorhat. CIVIL JUDGE::jORHAT.

Transcribed & typed by-

Nirju R.Gogoi,Stenographer.


