
1 
 

Form No. (J) 2 

HEADING OF JUDGMENT IN ORIGINAL SUIT/CASE 

DISTRICT: JORHAT 

IN THE CIVIL COURT OF THE MUNSIFF NO.1 AT JORHAT 

Present: Sri Bhupen Kumar Nath 

  Munsiff No.1 at Jorhat 

Thursday, the 27th day of September 2012    

 

Suit/Case No. T.S. No.28/2007 

 

Sri Harendra Nath Dutta  

Represented by his Attorney Smt. Anjali Dutta              

        Plaintiff(s) 

        --------------- 

           Petitioner(s) 

   

     Versus 

Sri Binandadhar Baruah and others                           

        Defendant(s) 

       ----------------- 

                  Opposite Party (ies) 

This suit/case coming on for final hearing on 12.09.2012 

(give date or dates) in the presence of— 

Mr. P. Hazarika ------ learned Advocate/Pleader for the 

Plaintiff(s)/Petitioner(s) 

Mr. M. Baruah --------learned Advocate/Pleader for the 

Defendants(s)/Opposite Party (ies)  

And having stood for consideration to this day, the court 

delivered the following judgment: 
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JUDGMENT 

  

Nature of the suit: 

 

1. This is a suit for specific performance of the contract, recovery 

of the khas possession with other consequential reliefs.  

 

The plaintiff’s case in a nutshell: 

 

2.  The plaintiff is not personally able to attend the court on a day 

to day basis due to his ailing condition and therefore he has 

instituted the suit through his wife by appointing her as his lawful 

attorney vide Registered Deed of General Power of Attorney 

No.565 dated 05.08.2004.  The suit land is an area of land, 

measuring more or less 10 locha out of total land measuring 2 

kotha 10 locha covered by Dag No.150/346 of P.P. No.209 (Original 

No.100), situated at Kamalabaria Gaon in Sorucharai Mouza, more 

specifically described in Schedule A.  The plaintiff is the absolute 

owner of the total land measuring 2 kotha 10 locha covered by 

Dag No.150/346 of P.P. No.209 (Original No.100). Originally the 

above named Dag and Patta were numbered as 150 and 100 

respectively and the same were in the name of the plaintiff and 

the proforma defendants. Later on, the said land measuring 2 

kotha 10 locha has been mutated in the name of the plaintiff 

absolutely through the order of partition dated 20.03.2006 and a 

new periodic patta with a new Dag being P.P. No.209  and Dag 

No.150/346 respectively have been granted in the name of the 

plaintiff. The defendants are the joint owner of the land covered 
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by Dag No.149 & 158 of P.P. No.79, of Kamalabaria Gaon in 

Sorucharai Mouza.  The land of the defendants is situated near to 

the suit land.  Since there was no approach path from the main 

road for ingress and egress to the defendants’ land, the 

defendants approached the plaintiff and the proforma defendants 

to allow them to use the suit land as a private path to go to their 

land.  In exchange, the defendants offered an area of land, 

measuring 1 kotha under Dag No.149 and 158 of P.P. No.79 of 

Kamalabaria Gaon in Sorucharai Mouza, which is more specifically 

described in Schedule B of the plaint.  Accordingly, in 2005, the 

defendants jointly and severally entered into an agreement with 

the plaintiff and the proforma defendants for exchanging the said 

land.  A kutcha deed of agreement was executed and signed by the 

plaintiff, proforma defendants and the defendants on a stamp 

paper incorporating the terms and conditions of the exchange of 

the land.  As per the terms and condition of the said agreement, 

the defendants entered into possession and occupation of the suit 

land and converted the same into a private path to enter their own 

land.  The defendants have been using the suit land as a private 

path to enter their own land.  However the defendants have not 

delivered the land described in Schedule B of the plaint in 

exchange of the suit land.  The plaintiff made several requests to 

the defendants through his wife, who is also his lawful attorney, to 

deliver the possession of the land described in the Schedule B of 

the plaint.  However, the defendants did not deliver the 

possession of the said land.  On 03.01.2007, the plaintiff issued a 

registered notice through his learned advocate, Mr. P.C. Hazarika, 

to the defendants calling upon them to deliver the possession of 

the land described in the Schedule B of the plaint in exchange of 
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the suit land in his favour.  On receipt of the said notice, on 

08.02.2007, the defendants sent a reply through his learned 

advocate, Mr. Diganta Bora, admitting occupation of the suit land 

and use of the same as a private path and offered to talk with the 

plaintiff about the exchange of their own land against the suit 

land.  However, and the defendants did not do anything.  Then 

again on 06.03.2007, the plaintiff addressed another notice to the 

defendants’ learned advocate, Mr. D. Borah calling upon the 

defendants to come to settle the matter. On 14.03.2007, the 

defendants sent a reply through their learned advocate, Mr. D. 

Bora, whereby they expressed their readiness to pay the value of 

the suit land to the plaintiff and assured to meet the plaintiff at his 

residence on 30.03.2007 for a settlement.  However, on 

30.03.2007, the defendants did not turn up.  Instead, they sent a 

messenger to the plaintiff’s residence to inform the plaintiff to 

wait for another 10 days.  

 The defendants’ failure to perform their part of the contract 

has made the plaintiff to suffer a great deal of loss and hardship 

and therefore he is compelled to file the present suit.  The 

defendants have kept the original deed of agreement with them 

and handed over a Xerox copy of the same to the plaintiff.   

  

The defendant no.1 and 2’s case in a nutshell 

 

3.  The suit is barred by law of limitation.  The suit is barred by 

principle of waiver, acquiescence, and estoppels.  The defendants 

did not offer to exchange the land described in the Schedule B of 

the plaint.  The entrance path from the main road to the 

defendants’ land and residence are open not only for the 
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defendants but also for the plaintiff.  The said path leads to a 

school.  The front portion of the said path, measuring more or less 

five locha falls under the plaintiff's land and the rest falls under the 

defendants’ land.  The defendants have agreed to pay 

compensation to the plaintiff if he needs the front portion of the 

path, which falls under his land.  The defendants deny having 

entered into any agreement with the plaintiff.  The defendants 

have used the suit land since 1994 as their common entrance 

along with the plaintiff and the school authority.  It is denied that 

the plaintiff has a right and interest over the suit land and is 

entitled to get the possession of the same.  The defendants admit 

the facts pertaining to registered notice. The defendants 

forwarded a proposal to negotiate the matter in a friendly manner.  

The defendants also agreed to pay the value of the suit land to 

minimize the dispute.  However, the plaintiff paid no interest.  

There was no contract for exchange of land.  However, the 

defendants are always ready to pay a value for the front portion of 

the approach path.  The defendants have a right of easement over 

the suit land and the same cannot be denied by the plaintiff.  

Therefore, the plaintiff is not entitled to any relief.   

 

The defendant no.3’s case in a nutshell 

 

4. There is no cause of action for the suit.  The suit is bad for non-

joinder of necessary parties.  The suit is wrongly valued.  The court 

fees paid is also not on the proper valuation.  The power of 

attorney submitted by the plaintiff cannot be accepted.  The suit is 

irregular in law as well as on the facts.  The plaintiff is liable to 

prove that the existing path for ingress and egress belongs to them 
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exclusively.  The plaintiff is liable to prove the alleged deed.  The 

suit land is used for ingress and egress to the land of the 

defendants. 

 

Position of the proforma defendants in the suit 

 

5. The suit proceeded ex parte against them. 

 

Issues: 

 

6. On the basis of the pleadings, my learned predecessor framed 

the following issues in the suit. 

1.  Is there any cause of action for the suit? 

2.  Whether the plaintiff has right, title and interest over the suit 

land? 

3.  Whether the plaintiff has allowed the defendants to use the 

Schedule ‘A’ land of the plaint and in terms of the agreement the 

defendants agreed to deliver the land of schedule ‘B’ to the 

plaintiff. 

4.  Whether the defendants have failed to perform their part in 

terms of the agreement? 

5.  Whether the plaintiff is entitled to get a Decree as prayed for? 

7.  To what other relief/reliefs the parties are entitled? 

 

   

Evidences brought forth by the parties: 

 

7. The plaintiff examined as many as 4 PWs and exhibited 7 

documents. The defendants have not adduced any evidence in the 
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suit. I have heard arguments from the learned counsel for the 

plaintiff and the defendants and perused the materials on record 

in a meticulous manner.   

 

DISCUSSION, DECESION AND REASONS THEREOF: 

 

Issue 2.  Whether the plaintiff has right, title and interest over 

the suit land? 

 

8. The plaintiff has stated in his plaint as well as examination-in-

chief that he is the absolute owener of land measuring 2 kotha 10 

locha covered by Dag No.150/346 of P.P. No.209 (Original No.100), 

situated at Kamalabaria Gaon in Sorucharai Mouza. According to 

the plaintiff, the the suit land, measuring 10 locha is part of the 

said land, which is  more specifically described in Schedule A. Thus, 

the plaintiff has claimed his right, title and interest over the suit 

land.  

 

9. In support of his case, the plaintiff has annexed the certified 

copy of Jamabandi of P.P. No.209 (new)/100(old), of Kamalabaria 

Gaon in Sorucharai Mouza in the West Revenue Circle Jorhat as 

Ext.3. On a careful perusal of the Ext.3, it appears that the land 

measuring 2 kotha 10 locha covered by Dag No.150 has been 

mutated in the name of the plaintiff by the order dated 20.03.2006 

passed by the circle officer on the basis of the partition.  

 

10. It is very important to note here that the defendants have not 

assailed the mutation of the above mentioned land in the name of 

the plaintiff.  The written statement of the defendant no.1 and 2 is 
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completely silent about the mutation of the said land in the name 

of the plaintiff.  On the other hand, in his written statement, the 

defendant no.3 has stated that he has no knowledge about the 

averments made in paragraph no.3 of the plaint.  It needs to 

mention here that in paragraph 3 of his plaint, the plaintiff has 

averred that the land measuring 2 kotha 10 locha has been 

mutated in his name absolutely by the order of partition dated 

20.03.2006 and a new periodic patta with a new Dag being P.P. 

No.209  and Dag No.150/346 respectively have been granted in his 

name.  

 Thus, the written statements of the defendants are 

seemingly silent about the mutation of the land measuring 2 kotha 

10 locha in the name of the plaintiff.  

 

11.  Apart from the above, the defendant no.1 and 2 have 

admitted in paragraph 8 of their written statement that the 

plaintiff has right in the front portion of the suit land.  In this 

regard, I would like to quote the relevant part of the written 

statement of the defendant no.1 and 2 

“the front portion of path measuring more or less five lochas has 

been covered by the plaintiffs land and the remaining path has 

been completely falls on the defendants land.  This answering 

defendant is agreed to pay compensation to the plaintiff if he 

needs for the front portion of the path falls on the plaintiff's land.” 

 On a careful scrutiny of the above statements, it can be well 

deduced that the defendant no.1 and 2 have admitted that the 

front portion of the suit land belongs to the plaintiff. 

 The above discussion brings me to a conclusion that the 

plaintiff has right, title and interest over the suit land. 



9 
 

 

Issue 3.  Whether the plaintiff has allowed the defendants to use 

the Schedule ‘A’ land of the plaint and in terms of the agreement 

the defendants agreed to deliver the land of schedule ‘B’ to the 

plaintiff ? 

 

12.  The present issue is the crux of the suit.  At the very outset of 

my discussion, I would like to point out that the present issue was 

framed basing on the assertion of the plaintiff.  The plaintiff has 

stated that since there was no approach path from the main road 

for ingress and egress to the defendant’s land, the defendant 

approached the plaintiff and the proforma defendants to allow 

them to use the suit land as a private path to their land and in 

exchange, the defendants offered an area of land, measuring 1 

kotha under Dag No.149 and 158 of P.P. No.79 of Kamalabaria 

Gaon in Sorucharai Mouza, which is more specifically the 

described in Schedule B of the plaint. 

 

13.  To support his assertion, the plaintiff has banked on the Ext.2, 

photocopy of the agreement alleged to have been executed 

between the plaintiff, proforma defendant and the defendants.  

Learned counsel for the plaintiff has vehemently submitted that 

the Ext.4 being a photocopy is not a primary evidence.  Now, the 

one of the central points of the present issue is the question of 

admissibility of Ext.4. 

 

14.  It is true that the Ext.4 being the photocopy is not a primary 

evidence.  However, according to section 63 of the the Indian 

Evidence Act, 1872, the Ext.4 is a secondary evidence.  In order to 



10 
 

make a secondary evidence admissible in law, the party adducing 

such evidence must lay a foundation.  

 

15.  The plaintiff has stated in his plaint as well as examination-in-

chief that the defendants have kept the original deed of 

agreement with them and handed over a Xerox copy of the same 

to the plaintiff.  On a careful perusal of the record of the case, it 

appears that on 15.09.2007, the plaintiff has filed the petition 

no.1529/2007 under Order 11 Rule 14, CPC, praying for issue of a 

notice to the defendants to produce the original agreement before 

the court. Adjudication the said petition, on 08.10.2007 my 

learned predecessor directed the defendants to produce the said 

original agreement on 15.11.2007.  On 15.11.2007, the defendant 

no.3 submitted that no original deed of agreement was in his 

possession. Therefore, on the said date, my learned predecessor 

ordered that as the original deed of agreement was not in 

possession of the defendant no.3, the photocopy of it, which was 

in possession of the plaintiff might be treated as secondary 

evidence.  

 Thus, in view of the above, in my considered opinion, the 

plaintiff has successfully laid foundation for admission of the 

secondary evidence i.e. the Ext.4.  

 

16. Now, let me see what the contents of Ext.4 are. On a careful 

perusal, ex facie it appears that the defendants agreed with the 

plaintiff to exchange the suit land in lieu the land described in 

Schedule B of the plaint. 
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17.  The defendants have admitted that they are using the suit 

land.  However, according to them, they have not entered into any 

agreement with the plaintiff. 

 

18.  It is pertinent to mention here that, the defendants have not 

disputed the genuineness of Ext.4, Ext.5, Ext.6 and Ext.7.  In this 

regard, I would like to quote the relevant portion of the written 

statement of defendant no. 1 and 2. 

“11.  The fact of registered notice to the defendants all 

admitted and the defendant is reply forwarded a proposal to 

negotiate the matter with friendly relationship.  They also agreed 

to pay a value of the suit land to minimize the dispute but the 

plaintiff paid no interest thereon at all.” 

 

19. The Ext.4, is the Advocate’s notice issued by the plaintiff’s 

learned advocate, Mr. P. C. Hazarika to the defendants.  The 

paragraph 6 of the same reads as under: 

“That under such factors and circumstances, I have been instructed 

by my client to address this notice requesting you to deliver the 

possession of an area of land, measuring 1 kotha under Dag 

No.149 of P.P. No.79 of Kamalabaria Gaon in Sorucharai Mouza as 

per terms and conditions of the agreement and in exchange of the 

land as aforesaid…………….” 

 

20. The Ext.6 is the original reply dated 08.02.2007 issued by the 

Mr. Diganta Bora, the learned counsel for the defendants to the 

plaintiff’s advocate, Mr. P. C. Hazarika.  Paragraph 3 of the Ext.6 

reads as under: 
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“That there was a formal discussion in between your client and 

with that of my clients above noted regarding the exchange of 

land which you have shown in para 6 of your notice and your 

client has agreed to solve the said problem by way of amicable 

manner.” 

 

21. The Ext.7 is the original reply dated 14.03.2007 issued by the 

Mr. Diganta Bora, the learned counsel for the defendants to the 

plaintiff’s advocate, Mr. P. C. Hazarika.  Paragraph 1 of the Ext.6 

reads as under: 

“1. That my client are ready to pay the actual and appropriate 

value of the land which is using as a common and private path.  My 

clients have no malafide intention in this respect.” 

 

22.  It is pertinent to mention here that the Ext.6 and the Ext.7 

were issued by the learned counsel for the defendants on behalf of 

the defendants.  However, in the said replies, there was no denial 

in respect of the execution of a deed for exchange of land between 

the plaintiff and the defendants. 

 

23.  Those apart, the relevant portions of Ext.6 and Ext.7, as 

quoted here above, too suggest that there was an understanding 

between the plaintiff and the defendants for exchanging the lands. 

 Thus, my discussion above brings me to an ex facie 

conclusion that the plaintiff has allowed the defendants to use the 

Schedule ‘A’ land of the plaint and in terms of the agreement the 

defendants agreed to deliver the land of schedule ‘B’ to the 

plaintiff.  There is no evidence from the defendants to rebut the ex 

facie inference drawn in favour of the plaintiff.  Therefore, the 



13 
 

balance of probability tilts towards the plaintiff.  Accordingly, I 

have to hold the present issue in positive  i.e. in favour of the 

plaintiff. 

 

Issue 4.  Whether the defendants have failed to perform their 

part in terms of the agreement?  

 

24. The defendants contend that they have not entered any 

agreement for exchange of the suit land and the land described in 

Schedule B of the plaint with the plaintiff.  However, my foregoing 

discussion settles that the plaintiff has allowed the defendants to 

use the Schedule ‘A’ land of the plaint and in terms of the 

agreement the defendants agreed to deliver the land of Schedule 

‘B’ to the plaintiff.  The defendants have not pleaded that they 

delivered the land described in Schedule B of the plaint to the 

plaintiff as per the agreement.  Therefore, it has to be held that 

the defendants have failed to perform their part in terms of the 

agreement. 

 

Issue 5.  Whether the plaintiff is entitled to get a Decree as 

prayed for? 

 

25. In view of my decisions on issue 2, 3 and 4, I am of the 

considered opinion that the plaintiff is entitled to get a Decree as 

prayed for. 

 

Issue 7.  To what other relief/reliefs the parties are entitled? 
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26. In view of my decisions on issue 2, 3 and 4, I am of the 

considered opinion that the plaintiff is entitled to get a Decree as 

prayed for.  Except that, the parties are not entitled to any other 

relief. 

 

Issue 1.  Is there any cause of action for the suit? 

 

27. In view of my decisions on issue 2, 3 and 4, it is crystal clear 

that there has been cause of action for the suit. 

 

     

ORDER 

 

28. In result, the suit of the plaintiff is decreed on contest with 

cost.  The defendants are directed to deliver the khas possession 

of the land described in the Schedule B of the plaint to the plaintiff 

within 2 (two) months from this order.  Otherwise, the plaintiff 

shall be entitled to file an execution case for recovery of khas 

possession of the land described in the Schedule B of the plaint by 

evicting the defendants.   

 

29. Draw up a decree accordingly.   

 

30. Given under my hand and seal of this court on this 27th day of 

September 2012. 

    

      (BHUPEN KUMAR NATH) 

      Munsiff No.1 at Jorhat 
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Appendix 

  

Plaintiff’s Witness:  

PW1: Sri Harendra Nath Dutta 

PW2: Sri Anjali Dutta 

PW3: Sri Sailendra Nath Saikia 

PW4: Sri Aruna Bora 

 

Defendant’s Witness:  

None  

 

Plaintiffs Exhibits:  

 

Ext.1: Power of Atty. 

Ext.2: Photocopy of Agreement 

Ext.3: Certified Copy of Jamabandi 

Ext.4: Pleader’s Notice dated 03.01.2007 

Ext.5: Pleader’s Notice 06.03.2007 

Ext.6: The Reply dated 08.02.2007 

Ex.7: The Reply dated 14.03.2007 

  

 

Defendants’ Exhibits:  

None 

(BHUPEN KUMAR NATH) 

      Munsiff No.1 at Jorhat 


