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    Form No. (J) 2 

HEADING OF JUDGMENT IN ORIGINAL SUIT/CASE 

DISTRICT: JORHAT 

IN THE CIVIL COURT OF THE MUNSIFF NO.1 AT JORHAT 

Present: Sri Bhupen Kumar Nath 

  Munsiff no. 1 at Jorhat 

Monday, the 23rd of July 2012   

Suit/Case No. T.S. No.59/2010 

Sri Ramchandra Prasad 

               

         Plaintiff(s) 

        --------------- 

                   Petitioner(s)           

Versus 

Sri Jinku Borthakur and Others  

              Defendant(s) 

       -----------------  

              Opposite Party (ies) 

 This suit/case coming on for final hearing on 06.07.2012 (give date 

or dates) in the presence of— 

Mr. P. Borthakur--------------- learned Advocate/Pleader for the Plaintiff (s) 

/Petitioner (s) 

Mr. P.C. Borah --------learned Advocate/Pleader for the Defendants (s) 

/Opposite Party (IEs)  

 And having stood for consideration to this day, the court delivered 

the following judgment: 
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JUDGMENT 

  

Nature of the suit 

 

1. This is a suit for specific performance of contract, cancellation of the 

sale deed and permanent injunction. 

 

Plaintiff’s case in a nutshell 

 

2. The land measuring 1 bigha 1 kotha 14 locha covered by KPP No.129 

Dag No.10993 of 3 No.  Jorhat town Mouza, Block No.18 originally 

belonged to Muktinath Borthakur, the father of the defendant no. 3 and 

4 and grandfather of defendant no. 1 and 2. Since 20.04.1960, the 

plaintiff’s family had been in possession of the said land.  In the later part 

of 1984, Muktinath Borthakur claimed ownership of the said land.  

Thereafter, Muktinath Borthakur made an amicable settlement with Gaja 

Prasad, the father of the plaintiff.  As per the said settlement, out of the 

land measuring 1 bigha 1 kotha 14 locha, Muktinath Borthakur, agreed to 

sell 1 kotha of land to plaintiff’s father at a concessional rate prevailing in 

1984 and plaintiff’s father vacated the remaining land measuring 1 bigha 

14 locha.  The above mentioned land measuring 1 kotha is the suit land, 

i.e., the Subject-matter of the present suit.  Subsequently, Muktinath 

Borthakur, on various pretexts delayed the execution of the sale deed in 

respect of the suit land.  After death of Muktinath Borthakur, his legal 

heirs including Mridul Borthakur, the father of the defendant no. 1 and 2 

mutated their names in his landed property.  On 14.08.2003, Mridul 

Borthakur entered into an agreement with the plaintiff for sale of the 

suit land for a total consideration of Rupees 25,000/-(Rupees twenty five 

thousand only) and out of the said amount received Rupees 10,000/-

(Rupees ten thousand only) as an advance for the sale. On 22.05.2005, 

Mridul Borthakur received Rupees 10,000/-(Rupees ten thousand only) 

from the plaintiff in connection with the proposed sale.  After execution 
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of the said agreement for sale, the plaintiff had been repeatedly 

requesting Mridul Borthakur to execute the final Sale Deed in his favour 

after receipt of the balance consideration and obtaining necessary sale 

permit.  But he failed to execute the sale deed in respect of the suit land 

in favour of the plaintiff.  After death of Mridul Borthakur, the plaintiff 

demanded the defendant no. 1 and 2, who are the legal heirs of Mridul 

Borthakur, to execute the Sale Deed in his favour.  However, the 

defendant no. 1 and 2 also failed to execute the Sale Deed.  

Subsequently on or about 26.04.2009 the plaintiff came to know that the 

defendant no. 2, 3 and 4 sold land measuring 1 bigha 14 locha including 

the suit land to the defendant no. 5 by executing Sale Deed No.2190 of 

2005.  The defendants have no right to sell the above mentioned land.  

Despite the existence of the valid agreement for sale in respect of the 

suit land, the same was sold out fraudulently and therefore the Sale 

Deed No.2190 of 2005 is liable to be cancelled.  The plaintiff has every 

right to get the Sale Deed executed by the defendant no. 1 and 2 in 

respect of the suit land. 

 

Defendant no. 1, 2, 3 and 4’s case in a nutshell: 

 

3.  There is no cause of action for the suit. The suit is not maintainable in 

law as well as on the facts.  The suit is not properly valued.  The proper 

court fee has not been paid in the suit.  There is no contract enforceable 

in law.  The agreement for sale is a tampered/manufactured document.  

The said agreement for sale is also time barred.  The plaintiff’s father, 

Gaja Prasad was a permissive occupier in respect of ½ kotha of land 

under Muktanath Borthakur. Muktanath Borthakur died in January 1978 

and therefore, there was no question of claiming ownership by him and 

entering into an amicable settlement in 1984.  The defendants have no 

knowledge about any amicable settlement as stated by the plaintiff.  It is 

denied that, Muktanath Borthakur entered into an amicable settlement 

with the plaintiff.  After the death of his father, the plaintiff approached 
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Mridul Borthakur to sell ½ kotha of land to him for a nominal price and 

Late Mridul Borthakur agreed to sell the said ½ kotha of land for a 

consideration of Rupees 75,000/-(Rupees seventy five thousand only).  

However, the plaintiff did not turn up to complete the sale.  Therefore, 

Late Mridul Borthakur started negotiation with the intending purchasers 

and almost finalized a deal to sell his land at the prevailing market price 

of Rupees 3,000,00/-(Rupees three lakhs only) per kotha.  Having come 

to know about the said deal, the plaintiff came to Mridul Borthakur and 

offered to purchase the suit land at a consideration of Rupees 2, 25,000/-

(Rupees two lakh twenty five thousand only) and accordingly in August 

2003 a document was executed by the parties.  However, the plaintiff 

could not pay the agreed amount and complete the sale.  During January 

2004, Mridul Borthakur was ill and he needed money for treatment.  The 

plaintiff did not pay the agreed amount of the consideration fixed for the 

sale despite repeated requests. On 31.01.2006 Mridul Borthakur died.  

After death of Mridul Borthakur also, the plaintiff was silent about the 

proposed sale.  In 2006, during Durga Puja, the defendant no. 1, 2, 3 and 

4 expressed their willingness to sell the land to the defendant no.5.  Then 

the plaintiff demanded the suit land referring to an agreement for sale 

executed by their deceased father.  The defendants refused to act in 

accordance with the terms and conditions of the said agreement for sale 

dated 14.08.2003.  The defendants communicated to the plaintiff that, 

since during the ailment of Mridul Borthakur, the plaintiff could not pay 

the agreed amount, they are compelled to disagree with the said 

agreement.  The plaintiff started constructing a permanent house in the 

last part of 2009 with his ill motive and evil design.  Having come to know 

about the same, the defendant no. 2 went to the suit land and asked the 

plaintiff not to construct any permanent structure over there.  However, 

the plaintiff started quarreling with him and therefore a case was filed 

with the police.  The plaintiff has no right, title and interest over the suit 

land. There was no valid and enforceable agreement between the 
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parties.  The plaintiff has no right to get a Sale Deed executed in his 

favour. 

 

Defendant no. 5’s position in the suit 

  

4. The suit proceeded ex parte against him owing to his non appearance 

despite due service of summons on him. 

   

Issues: 

 

5. On the basis of the pleadings, my learned predecessor framed the 

following issues in the suit. 

1.  Whether the suit is maintainable? 

2.  Whether the suit is properly valued? 

3.  Whether the plaintiff’s father had been in possession of the entire 

Schedule (A) land since 20.04.1960 openly as his own property? 

4.  Whether in the year 1984 the  grandfather of the defendant no.1 and 

2 and father of the defendant no. 3 and 4, Mukta Nath Borthakur, had 

made an amicable settlement with the father of the plaintiff, Gaja 

Prasad, to sell 1 kotha of land out of the Schedule A land to the latter? 

5.  Whether the plaintiff’s father had delivered the possession of 1B 14L 

of land out of his possession of Schedule A land to said Mukta Nath 

Borthakur? 

6.  Whether on 14.08.2003 the father of the defendant no. 1 and 2 had 

entered into an agreement with the plaintiff for sale of 1 kotha of land 

out of his share of K.P.P. No.129, Dag No.10993 of Block No.18, Jorhar 

for a total consideration of Rs 25,000/-? 

7. Whether the plaintiff is entitled to specific performance of the 

agreement for sale dated 14.08.2003 entered into by him with Mridul 

Borthakur, the father of the defendant no.1 and 2? 
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8. Whether the Sale Deed in respect of 1 B 14 L of land (described in the 

Schedule B) executed by the defendant no.2, 3 and 4 in favour of the 

defendant no. 5 is void and illegal and liable to be cancelled? 

9. Whether the plaintiff is entitled to relief(s) as prayed for? 

 

The evidence adduced by the parties 

 

6. The plaintiff has examined 4 PWs and exhibited 3 documents. The 

defendants have not adduced any evidence in the suit.   

 

DISCUSSION, DECESION AND REASONS THEREOF 

 

7. I have heard arguments from the learned counsel for the plaintiff and 

defendant no. 1, 2, 3 and 4 and perused the materials on record in a 

meticulous manner. Now, I shall embark on a discussion into the issues 

with a view to set the same at rest. 

 

Issue No.1.  Whether the suit is maintainable?: 

 

8. The defendant no. 1, 2, 3 and 4 have contended in their written 

statement that, the suit is not maintainable.  However, the said 

defendants could not show anything from which it can be deduced that, 

the suit is not maintainable. Learned counsel for the defendants also 

could not point out anything which would render the suit not 

maintainable. Thus, the defendants have failed in discharging their 

burden to prove that the suit is not maintainable.  Therefore, the present 

issue is decided in negative. 

 

Issue No.2.  Whether the suit is properly valued?: 

 

9. The present issue also was framed on the basis of the plea taken by 

the defendant no. 1, 2, 3 and 4.  However, the said defendants could not 
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point out anything, from which it can be opined that, the suit is not 

properly valued.  Therefore, the present issue also is decided in negative, 

i.e., against the defendants. 

 

Issue No. 4.  Whether in the year 1984 the  grandfather of the 

defendant no.1 and 2 and father of the defendant no.3 and 4, Mukta 

Nath Borthakur, had made an amicable settlement with the father of 

the plaintiff, Gaja Prasad, to sell 1 kotha of land out of the Schedule A 

land to the latter? 

  

10.  The above issue is framed on the basis of assertion of the plaintiff.  

Therefore, the burden of proving the same lies on the plaintiff.  It is 

pertinent to mention here that, in support of his above assertion the 

plaintiff has not adduced any documentary evidence.  That apart, he 

could not garner enough support from any independent witness 

regarding the veracity of his assertion.  Therefore, the plaintiff is found 

to have failed in discharging his burden of proving the present issue. 

Hence, the same is decided in negative. 

 

Issue No.6.  Whether on 14.08.2003 the father of the defendant no.1 

and 2 had entered into an agreement with the plaintiff for sale of 1 

kotha of land out of his share of K.P.P. No.129, Dag No.10993 of Block 

No.18, Jorhar for a total consideration of Rs 25,000/-? 

 

11. The genesis of the present issue is the assertion of plaintiff.  In 

support of his assertion, the plaintiff has exhibited the original Deed of 

Agreement dated 14.08.2003 as Ext.2.  On a perusal of the same, it 

appears that, Mridul Borthakur entered into an agreement with the 

plaintiff for sale of 1 kotha of land out of his share of K.P.P. No.129, Dag 

No.10993 of Block No.18, Jorhar for a total consideration of Rs 25,000/-

(Rupees twenty five thousand only).  It is pertinent to mention here that, 

the Ext.2 being the original document is primary evidence.  Thus, in 
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support of his assertion the plaintiff has successfully produced the Ext.2 

before this court, which is primary evidence.  Therefore, the plaintiff has 

successfully discharged his burden of proving his assertion.  Now, the 

onus has shifted to the defendants to disprove the same.  However, 

defendants have not adduced any evidence to rebut the fact that, Mridul 

Borthakur entered into an agreement with the plaintiff for sale of 1 

kotha of land out of his share of K.P.P. No.129, Dag No.10993 of Block 

No.18, Jorhar for a total consideration of Rs 25,000/-(Rupees twenty five 

thousand only).  It is pertinent to mention here that, in the course of 

cross-examination, the plaintiff has been given the suggestion that, he 

executed an agreement with Mridul Borthakur forcefully.  However, the 

plaintiff bluntly denied the said suggestion.  There is nothing on record, 

which shows that, Mridul Borthakur did not enter into an agreement 

with the plaintiff for sale of 1 kotha of land out of his share of K.P.P. 

No.129, Dag No.10993 of Block No.18, Jorhar for a total consideration of 

Rs 25,000/-(Rs twenty five thousand only).  Thus in view of the above, 

the decision in the present issue goes in favour of the plaintiff. 

 

Issue No.7. Whether the plaintiff is entitled to specific performance of 

the agreement for sale dated 14.08.2003 entered into by him with 

Mridul Borthakur, the father of the defendant no. 1 and 2?: 

 

12. Banking on the Ext.2, original Deed of Agreement dated 14.08.2003, 

the plaintiff has claimed that, he is entitled to a Decree for specific 

performance.  Learned counsel for the plaintiff has submitted that, in 

view of existence of Ext.2, the plaintiff is entitled to a Decree for specific 

performance in respect of the sale of the suit land.  On the other hand, 

the learned counsel for the defendants has submitted that, in order to 

get a Decree for specific performance of the contract, the plaintiff must 

prove his willingness to perform his part of the bargain.  However, 

according to the learned counsel for defendants, in the present case the 

plaintiff could not show his willingness to perform his part of the bargain.  
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It is further submitted that, even assuming that the agreement for sale 

was executed on 14.08.2003, the plaintiff remained silent for several 

years and he has not made any attempt to get the agreement for sale 

executed. 

 

13. It is true that, in order to get a Decree for specific performance of an 

agreement to sell, the plaintiff must prove his readiness and willingness 

to perform his part of the contract. In this regard, the Honourable 

Supreme Court in the case of N.P. Thirugnanam (dead) by L.Rs v. Dr. R. 

Jagan Mohan Rao and Ors. MANU/SC/0025/1996 : AIR1996SC116, held 

thus: 

“It is settled law that remedy for specific performance is an equitable 

remedy and is in the discretion of the Court, which discretion requires to 

be exercised according to settled principles of law and not arbitrarily as 

exercised according to settled principles of law and not arbitrarily as 

adumbrated under Section 20 of the Specific Relief Act, 1963 (for short, 

"the Act"). Under Section 20, the Court is not bound to grant the relief 

just because there was a valid agreement of sale. Section 16(c) of the Act 

envisages the plaintiff must plead and prove that he had performed or 

has always been ready and willing to perform the essential terms of the 

contract which are to be performed by him, other than those terms the 

performance of which has been prevented or waived by the defendant. 

The continuous readiness and willingness on the part of the plaintiff is a 

condition precedent to grant the relief of specific performance. This 

circumstance is material and relevant and is required to be considered by 

the Court while granting or refusing to grant the relief. If the plaintiff fails 

to either aver or prove the same, he must fail. To adjudge whether the 

plaintiff is ready and willing to perform his part of the contract, the Court 

must take into consideration the conduct of the plaintiff prior and 

subsequent to the filing of the suit along with other attending 

circumstances. The amount of consideration which he has to pay to the 

defendant must of necessity be proved to be available. Right from the 
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date of the execution till date of the decree he must prove that, he is 

ready and has always been willing to perform his part of the contract.” 

In the present case, the Ext.2, Agreement for Sale was executed 

way back on 14.08.2003.  The plaintiff has stated that, the defendants 

failed to execute Sale Deed in accordance with the Ext.2.  However, 

although the plaintiff has stated that, he requested Mridul Borthakur and 

defendant no. 1 and 2 to execute the final Sale Deed in respect to the 

suit land in his favour, there is no corroborating evidence to support him.  

That apart, the plaintiff has also failed to produce any documentary 

evidence in support of his assertion that, after the execution of Ext.2, he 

cared to get the formal Sale Deed executed or he made communications 

to the defendants for that purpose and at any given time he was ready 

and willing to perform his part of the bargain.  The plaintiff has exhibited 

lawyers notice dated 20.08.2010 as Ext.3, whereby he demanded the 

defendants to cancel the Sale Deed executed in favour of the defendant 

no. 5 and execute the Sale Deed in respect of the suit land in his favour.  

However, the plaintiff could not show any such demand made during the 

period from 14.08.2003 to 20.08.2010.  Thus, plaintiff could not establish 

what he was doing during the period from 14.08.2003 to 20.08.2012.  It 

also needs to be ingeminated here that, the Ext.2 was executed on 

14.08.2003. If after the execution of the same, Mridul Borthakur  or 

defendant no. 1 and 2 refused to execute the formal Sale Deed, the 

plaintiff could have initiated legal actions to get the Sale Deed executed 

at that point in time.  However, there is nothing to show that, the 

plaintiff took any pain to get the Sale Deed executed pursuant to Ext.2 till 

20.08.2012. 

 Thus, in view of the above, the plaintiff could not prove his 

continuous readiness and willingness to perform his part of the contract 

enumerated in the Ext.2.  Therefore, I can safely conclude that, the 

plaintiff is not entitled to specific performance of the agreement for sale 

dated 14.08.2003 entered into by him with Mridul Borthakur, the father 
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of the defendant no. 1 and 2. Accordingly, the decision in the present 

issue goes against the plaintiff. 

 

Issue No. 8. Whether the Sale Deed in respect of 1 B 14 L of land 

(described in the Schedule B) executed by the defendant no. 2, 3 and 4 

in favour of the defendant no.5 is void and illegal and liable to be 

cancelled?: 

 

14. It is the plaintiff who states in his plaint as well as examination-in-

chief that, the Sale Deed No.2190 of 2005 in respect of 1 B 14 L of land 

executed by the defendant no. 2, 3 and 4 in favour of the defendant no. 

5 is void, illegal and liable to be cancelled. According to the plaintiff, 

since the suit land is the part of above named land, and with respect to 

the suit land the Ext.2, agreement for sale was executed; the Sale Deed 

No.2190 of 2005 is illegal and liable to be cancelled.  Thus, the basis of 

plaintiff’s claim regarding the illegality of Sale Deed No.2190 of 2005 is 

existence of Ext.2.  However, after the conclusion of discussion on No.7, I 

have held that, the plaintiff is not entitled to specific performance of 

agreement on the basis of Ext.2, because he was found not ready and 

willing to perform his part of the bargain.  Therefore, existence of Ext.2 

would not render the Sale Deed No.2190 of 2005 illegal.  Accordingly, the 

decision into the present issue also goes against the plaintiff. 

 

Issue No. 9. Whether the plaintiff is entitled to relief(s) as prayed for? 

 

15.  In view of my decisions on issue 4, 7 and 8, I am of the considered 

opinion that, the plaintiff is not entitled to any relief.  

 

Issue no. 3.  Whether the plaintiff’s father had been in possession of 

the entire Schedule (A) land since 20.04.1960 openly as his own 

property? 
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Issue no.5.  Whether the plaintiff’s father had delivered the possession 

of 1B 14L of land out of his possession of Schedule A land to said Mukta 

Nath Borthakur? 

  

16. In view of conclusive determination of the suit on the basis of 

decisions on the issue no. 4, 7 and 8, decisions on these issues are 

redundant and hence no discussion into the same is necessary. 

 

    ORDER 

 

17. In result, the suit of the plaintiff is dismissed on contest with cost.   

 

18. Draw up a decree accordingly.  

 

19. Given under my hand and seal of this court on this 23rd day of July 

2012. 

    

       (BHUPEN KUMAR NATH) 

      Munsiff No.1 at Jorhat 
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    Appendix 

  

Plaintiffs’ Witness:  

PW1: Sri Ramchandra Prasad 

PW2: Sri Atul Chandra Dutta 

PW3: Sri Bhupen Saikia 

PW4:Md. Firoj Ullah 

 

Defendant’s Witness: 

None 

 

Plaintiff's Exhibits:  

Ext.1: Certified copy of Jamabandi 

Ext.2: Agreement for sale dated 14.08.2003 

Ext.3: Lawyers Notice 20.08.2010 

 

Defendants’ Exhibits:  

None       

 

(BHUPEN KUMAR NATH) 

      Munsiff No.1 at Jorhat 


