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    Form No. (J) 2 

HEADING OF JUDGMENT IN ORIGINAL SUIT/CASE 

DISTRICT: JORHAT 

IN THE CIVIL COURT OF THE MUNSIFF NO.1 AT JORHAT 

Present: Sri Bhupen Kumar Nath 

  Munsiff no.1 at Jorhat 

Monday, the 16th of July 2012   

Suit/Case No. T.S. No.59/2009 

Md. Muslehuddin Ahmed and Others 

               

         Plaintiff(s) 

        --------------- 

                   Petitioner(s)           

Versus 

Md. Alhaz Abdus Samad and Others  

              Defendant(s) 

       -----------------  

              Opposite Party (ies) 

 This suit/case coming on for final hearing on 03.07.2012 (give date 

or dates) in the presence of— 

Mr. P.C. Borah--------------- learned Advocate/Pleader for the 

Plaintiff(s)/Petitioner(s) 

Mr. Muhidhar Dutta --------learned Advocate/Pleader for the 

Defendants(s)/Opposite Party (ies)  

 And having stood for consideration to this day, the court delivered 

the following judgment: 
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JUDGMENT 

  

Nature of the suit 

 

1. This is a suit for ejectment and recovery of possession. 

 

The plaintiffs’ case in a nutshell 

 

2. The plaintiffs are sons of Late Bahauddin Ahmed and they all are 

residents of Babu Pattay, Sivsagar Town, P.O. Sivsagar in Nagar Mahal 

Mouza, under Sivsagar police station in the district of Sivsagar. The 

plaintiff no.1 has represented the plaintiff no.2, 3 and 4 in the suit on the 

basis of Power of Attorney No.57 (iv) dated 16.02.1987, Power of 

Attorney No.237 dated 27.05.1971 and Power of Attorney No.48 dated 

07.05.1977.  The plaintiffs are absolute owner of the suit land, measuring 

4 bigha 4 kotha 13 locha covered by Dag No.1212 of P.P. No.156 of 

Titabor Town under Amguri Kharikotia Mouza, Titabor in the district of 

Jorhat.  The defendant no.1 is occupancy tenant under the plaintiffs in 

respect of the suit land.  The suit land is fertile land, suitable for paddy 

cultivation.  The average yield of the suit land is more than 10 mounds 

paddy per bigha.  The defendant no.1 being the tenant under the 

plaintiffs is liable to give 1/5th share of the product of the principal crops, 

i.e., paddy produced in the suit land to the plaintiff as crop share rent.  

Thus, the plaintiffs are entitled to crop share rent of 10 mounds paddy 

per year from the defendant no.1 for the suit land.  The defendant no.1 

defaulted in paying the said crop share rent or equal amount of money 

as rent for the suit land in the last several years.  The defendant no.1 

sublet the suit land to one Sri Rabu Das, son of Late Ratneswar Das, a 

resident of Bibijal Gaon, Titabor under Amguri Kharikotia Mouza, Jorhat 

for last few years for agricultural purpose.  The plaintiffs made several 

requests and demands to the defendant no.1 for the unpaid rent for the 

suit land.  However, the defendant no.1 did not pay any heed to their 
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requests and demands. The defendant no.1 has no right to sublet the 

suit land to Sri Rabu Das.  The defendant no.1 has no right to deprive the 

plaintiffs from their crop share rents.  On the count of the defendant 

no.1 being defaulter in respect of payment of crop share rents for the 

suit land, he is liable to be ejected from the suit land.  The plaintiffs have 

no claim against the proforma defendant no.2 and 3. 

  

The defendant no.1’s case in a nutshell 

 

3.  The plaint of the plaintiffs is vague and incomplete.  The plaintiffs filed 

the suit with a view to gain wrongfully and cause loss to the defendants.  

The suit is not maintainable in law as well as on facts.  The suit is barred 

by limitation.  The suit is not properly valued and no proper court fee is 

paid.  The defendant no.1 has been occupying the suit land for more 

than 36 years as a tenant and he had been paying the adhi share of the 

crops to Baharuddin Ahmed.  After the death of Baharuddin Ahmed, the 

defendant no.1 had been paying the adhi share of the crops to the 

plaintiffs till 1998.  The plaintiff no.1 being the Attorney of other 

plaintiffs, made an agreement with the defendant no.1 to sell the suit 

land at a consideration of Rupees 1, 000, 00/-(one lakh only).  

Accordingly, the plaintiff no.1 received a sum of Rupees 60,000/-(sixty 

thousand only) as an advance from the defendant no.1.  Therefore, the 

plaintiffs are not entitled to claim 1/5th share of the crops, i.e., Paddy 

grown in the suit land.  It is denied that, the defendant no.1 sublet the 

suit land to Sri Reba Das.  In view of execution of the agreement for sale, 

the plaintiff no.1 is liable to execute the sale deed in respect of the suit 

land after accepting balance amount of Rupees 40,000/-(forty thousand 

only) from the defendant no.1.  The plaintiff no.1 did not execute the 

sale deed in respect of the suit land despite the fact that the defendant 

no.1 offered him Rupees 40,000/-(forty thousand only).  Therefore, the 

defendant no.1 filed a suit against the plaintiffs before the Honourable 

Court of Civil Judge, Jorhat, which was numbered as T.S. No.11/2003.  
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The said suit was dismissed.  The defendant no.1 preferred an appeal 

before the Honourable District Judge, Jorhat, which was numbered as 

T.A. No.12/2006.  The T.A. No.12/2006 is still sub-judice before the 

Honourable District Judge Jorhat and therefore, according to section 10 

CPC, the present suit cannot proceed.  There is no cause of action for the 

suit.  The suit is false and vexatious one. 

 

Position of the proforma defendant no.2 and 3 in the suit 

  

4. The suit proceeded ex parte against them owing to their non 

appearance despite due service of summons on them. 

   

Issues: 

 

5. On the basis of the pleadings, my learned predecessor framed the 

following issues in the suit. 

I.  Whether the suit is maintainable? 

II.  Whether the suit is bad for non-joinder of necessary parties? 

III.  Whether the suit is properly valued? 

IV.  Whether the defendant no.1 is an occupancy tenant under the 

plaintiffs in respect of the suit land? 

V.  Whether the plaintiff no.1 as the Attorney of other plaintiffs and also 

on his own behalf made an agreement with the defendant no.1 for sale 

of the suit land to the defendant no.1 at a price of Rupees one lakh and 

received an amount of Rupees 60,000/-out of the total consideration 

amount, and if so whether the plaintiffs are entitled to claim one fifth 

share of the crops from the defendant no.1. 

VI. Whether the defendant no.1 sublet the suit land to Rabu Das? 

VII. Whether the plaintiffs are entitled to reliefs as prayed for? 

 

Evidences brought forth by the parties 
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6. The plaintiffs have examined 1 PW and exhibited 5 documents. The 

defendant no.1 has examined 1 DW and exhibited 2 documents.   

 

DISCUSSION, DECESION AND REASONS THEREOF 

 

7. I have heard arguments from the learned counsel for the plaintiffs and 

defendant no.1 and perused the materials on record in a meticulous 

manner. Now, I shall embark on a discussion into the issues with a view 

to set the same at rest. 

 

Issue No.I.  Whether the suit is maintainable?: 

 

8. The defendant no.1 has contended in his written statement that, the 

suit is not maintainable.  However, the defendant no.1 could not show 

anything from which it can be deduced that, the suit is not maintainable. 

Learned counsel for the defendant no.1 also could not point out anything 

which would render the suit not maintainable. Thus, the defendant no.1 

has failed in discharging his burden to prove that the suit is not 

maintainable.  Therefore, the present issue is decided in negative. 

 

Issue No.II.  Whether the suit is bad for non-joinder of necessary 

parties?: 

 

9.  The present issue is framed on the basis of the assertion made by the 

defendant no.1 in his written statement.  Therefore, as per section 101 

of the Indian Evidence Act, 1872 the burden of proof lies on the 

defendant no.1.  It needs mention here that, in his written statement, 

the defendant no.1 has simply contended that the suit is bad for non-

joinder of necessary parties.  However, he is quite silent as to who should 

be the necessary parties in the present suit or who ought to have been 

joined as necessary parties to the suit.  I have carefully perused the plaint 

and on such perusal found that, barring the defendant no.1, the plaintiffs 
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have not claimed any right to relief against any person.  Therefore, I have 

no hesitation in holding that, the suit is not bad for non-joinder of 

necessary parties.  Accordingly, the decision in the present issue goes to 

in favour of the plaintiffs. 

 

Issue No.III.  Whether the suit is properly valued?: 

 

10. The present issue also was framed on the basis of the plea taken by 

the defendant no.1.  However, the defendant no.1 could not point out 

anything, from which it can be opined that, the suit is not properly 

valued.  Therefore, the present issue also is decided in negative, i.e., 

against the defendant no.1. 

 

Issue No.IV.  Whether the defendant no.1 is an occupancy tenant under 

the plaintiffs in respect of the suit land?: 

 

11. On a careful perusal of the written statement, it is found that the 

defendant no.1 has not denied the fact that he is an occupancy tenant 

under the plaintiffs.  Rather, in his written statement, the defendant no.1 

has stated that he has been occupying the suit land for more than 36 

years as a tenant and he had been paying the adhi share of crops to the 

original owner, Late Bahruddin Ahmed and after him to the plaintiffs till 

1998.  Thus, the defendant no.1 is found in an admitted position in 

respect of the present issue.  Therefore, the present issue is also decided 

in positive, i.e., in favour of the plaintiffs. 

 

Issue No.V.  Whether the plaintiff no.1 as the Attorney of other 

plaintiffs and also on his own behalf made an agreement with the 

defendant no.1 for sale of the suit land to the defendant no.1 at a price 

of Rupees one lakh and received an amount of Rupees 60,000/-out of 

the total consideration amount, and if so whether the plaintiffs are 

entitled to claim one fifth share of the crops from the defendant no.1?: 



7 
 

 

12.  Before embarking on a discussion in the present issue, let me point 

out that, this issue is framed on the basis of assertion of the defendant 

no.1.  The defendant no.1 has also exhibited certified copy of agreement 

for sale dated 24.08.1999 as Ext.“Kha”, which shows that, the plaintiff 

no.1 entered an agreement with the defendant no.1 to sell the suit land 

at a price of Rupees 1,000,00/- (one lakh only) and received an advance 

amount of Rupees 60,000/-(Rupees sixty thousand only) out of the total 

consideration amount.  The original of the Ext. “Kha” is undisputedly filed 

in T.S. No.11/03 (before the Honourable Civil Judge, Jorhat) and learned 

counsel for the plaintiffs has also fairly admitted existence of Ext. “Kha”.  

Therefore, no dispute arises as to admissibility of Ext. “Kha’’ although the 

same is a certified copy of the original.  

 

13.  Learned counsel for the plaintiffs has submitted that, although it is 

true that, the plaintiff no.1 executed Ext. “Kha’’, the defendant no.1 

cannot shy away from his responsibility to pay the Crop share rent for 

the suit land.  He has submitted that, an agreement for sale does not 

give rise to a right for the tenant to continue his tenancy without paying 

any rent.  Per Contra, the learned counsel for the defendant no.1 has 

vehemently submitted that, the defendant no.1 has been occupying the 

suit land as a tenant for last 40 years.  It is the submission of the learned 

counsel for the defendant no.1 that, in view of execution of Ext. “Kha” by 

the plaintiff no.1, the defendant no.1 is not required to pay the Crop 

share rent for the suit land and therefore, from the very date of 

execution of Ext. “Kha”, the defendant no.1 abstained from paying Crop 

share rent for the suit land. 

 

14.  In view of admission of Ext. “Kha”, the agreement to sell the suit 

land, as evidence in the present suit and in absence of any rebuttal with 

regard to execution of Ext. “Kha”; without facing any intricacy, I can 

safely come to a conclusion that, the plaintiff no.1 as the Attorney of 



8 
 

other plaintiffs and also on his own behalf made an agreement with the 

defendant no.1 to sell the suit land to the defendant no.1 at a price of 

Rupees 1,000,00/- (one lakh only) and received an amount of Rupees 

60,000/-(Rupees sixty thousand only) out of the total consideration 

amount.  Now, the question by which I am vexed is- “whether the 

plaintiffs are entitled to claim one fifth share of the crops as Crop share 

rent for the suit land from the defendant no.1?’’ 

 

15.  With a view to find my answer, now I have to go to section 54 of the 

Transfer of Property Act, 1882 which reads as under: 

"Sale" is a transfer of ownership in exchange for a price paid or promised 

or part-paid and part-promised. 

Sale how made. Such transfer, in the case of tangible immoveable 

property of the value of one hundred rupees and upwards, or in the case 

of a reversion or other intangible thing, can be made only by a registered 

instrument. 

In the case of tangible immoveable property of a value less than one 

hundred rupees, such transfer may be made either by a registered 

instrument or by delivery of the property. 

Delivery of tangible immoveable property takes place when the seller 

places the buyer, or such person as he directs, in possession of the 

property. 

Contract for sale.-A contract for the sale of immovable property is a 

contract that a sale of such property shall take place on terms settled 

between the parties. 

It does not, of itself, create any interest in or charge on such property 

  Thus, in view of the above provision, an agreement to sell or 

agreement for sale does create any interest in or charge on the 

immovable property, which is the subject matter of such an agreement 

to sell or agreement for sale. 
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16. In Narandas Karsondas v. S.A. Kamtam and Anr. 

MANU/SC/0363/1976 : (1977) 3 SCC 247 the Hon’ble Supreme Court 

observed: 

“A contract of sale does not of itself create any interest in, or charge on, 

the property. This is expressly declared in Section 54 of the Transfer of 

Property Act. See Rambaran Prosad v. Ram Mohit Hazra 

MANU/SC/0212/1966 : 19671 SCR 293. The fiduciary character of the 

personal obligation created by a contract for sale is recognized in Section 

3 of the Specific Relief Act, 1963, and in Section 91 of the Trusts Act. The 

personal obligation created by a contract of sale is described in Section 

40 of the Transfer of Property Act as an obligation arising out of contract 

and annexed to the ownership of property, but not amounting to an 

interest or easement therein.” 

 

17. In the case of Suraj Lamps & Industries Pvt. Ltd. Vs. State of Haryana 

and Anr. MANU/SC/1222/2011: AIR2012SC206 the Hon’ble Supreme 

Court observed:  

“Any contract of sale (agreement to sell) which is not a registered deed 

of conveyance (deed of sale) would fall short of the requirements of 

Sections 54 and 55 of Transfer of Property Act and will not confer any 

title nor transfer any interest in an immovable property (except to the 

limited right granted under Section 53A of Transfer of Property Act). 

According to Transfer of Property Act, an agreement of sale, whether 

with possession or without possession, is not a conveyance. Section 54 of 

Transfer of Property Act enacts that sale of immoveable property can be 

made only by a registered instrument and an agreement of sale does not 

create any interest or charge on its subject matter”. 

 

18.  Thus, in view of section 54 of the Transfer of Property Act, 1882 as 

well as the above Authorities, in the present case, even though an 

agreement to sell the suit land (Ext. “Kha”) was executed by the 
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plaintiffs, the same does not create any interest or charge in the suit land 

or confer the title of the suit land on the defendant no.1. 

 

19.  Now, since the Ext “Kha” does not confer the title of the suit land on 

the defendant no.1, he being the tenant under the plaintiffs, is liable to 

pay the Crop share rent for the suit land to the plaintiffs.  The defendant 

no.1 has not denied that, one fifth share of the crops was fixed as rent 

for the suit land.  Therefore, in my considered opinion, defendant no.1 is 

liable to give the same to the plaintiffs as Crop share rent for the suit 

land. 

 

20.  My above discussion settles the present issue as follows: 

“the plaintiff no.1 as the Attorney of other plaintiffs and also on his own 

behalf made an agreement with the defendant no.1 for sale of the suit 

land to the defendant no.1 at a price of Rupees 1,000,00/-(one lakh only) 

and received an amount of Rupees 60,000/-(Rupees sixty thousand only) 

out of the total consideration amount and the plaintiffs are entitled to 

claim one fifth share of the crops from the defendant no.1 as crop share 

rent for the suit land.   

 

Issue No. VII. Whether the plaintiffs are entitled to reliefs as prayed 

for?: 

 

21.  In view of my decisions in the foregoing issue, the defendant no.1 is 

liable to pay crop share rent for the suit land to the plaintiffs.  However, 

the defendant no.1 has categorically stated in his written statement that, 

in view of execution of the agreement for sale in respect of the suit land 

by the plaintiffs, the plaintiffs are not entitled to claim one fifth share of 

crops from him.  It is not the plea of the defendant no.1 that, he paid one 

fifth share of crops (Crop share rent for the suit land) to the plaintiffs 

even after execution of the agreement for sale (Ext. “Kha”).  Thus, 

apparently the defendant no.1 has defaulted in paying crop share rent 
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for the suit land and therefore on that count itself the defendant no.1 is 

liable to be evicted from the suit land.  Accordingly, it is held that 

plaintiffs are entitled to a Decree for ejectment of the defendant no.1. 

 

Issue No. VI. Whether the defendant no.1 sublet the suit land to Rabu 

Das?: 

 

22. In view of conclusive determination of the suit by the decisions 

already arrived at, decision into this issue has become redundant and 

hence in my considered opinion, no discussion is necessary into the 

same. 

 

    ORDER 

 

23. In result, the suit of the plaintiffs is decreed on contest with cost.  

The defendant no.1 shall be ejected from the suit land and the plaintiffs 

shall be put into khas possession of the same.  

 

24. Draw up a decree accordingly.  

 

25. Given under my hand and seal of this court on this 16th day of July 

2012. 

    

      (BHUPEN KUMAR NATH) 

      Munsiff No.1 at Jorhat 
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    Appendix 

  

Plaintiffs’ Witness:  

PW1: Md Muslehuddin Ahmed 

 

Defendant’s Witness:  

DW1: Md. Abdus Samad 

 

Plaintiffs Exhibits:  

Ext.1, 2 and 3: Power of Atty. 

Ext.4: Jamabandi of P.P. No.156  

Ext.5: Revenue Receipt 

 

Defendants’ Exhibits:  

Ext. Ka: Certified copy of Agreement for sale 

Ext. Kha: Judgement in T.A. No.12 of 2006      

      (BHUPEN KUMAR NATH) 

      Munsiff No.1 at Jorhat 


