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    Form No. (J) 2 

HEADING OF JUDGMENT IN ORIGINAL SUIT/CASE 

DISTRICT: JORHAT 

IN THE CIVIL COURT OF THE MUNSIFF NO.1 AT JORHAT  

Present: Sri Bhupen Kumar Nath 

  Munsiff no. 1 at Jorhat 

Saturday, the 18th of August 2012   

Suit/Case No. T.S. No.30/2011 

Sri Banshidhar Lahkar 

               

         Plaintiff(s) 

        --------------- 

                   Petitioner(s)           

Versus 

Sri Gobin Haloi  

              Defendant(s) 

       -----------------  

              Opposite Party (ies) 

 This suit/case coming on for final hearing on 02.08.2012 (give date 

or dates) in the presence of— 

Mr. D. Bora--------------- learned Advocate/Pleader for the Plaintiff (s) 

/Petitioner (s) 

Mr. B. Goswami --------learned Advocate/Pleader for the Defendants (s) 

/Opposite Party (IEs)  

 And having stood for consideration to this day, the court delivered 

the following judgment: 
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JUDGMENT 

  

Nature of the suit 

 

1. This is a suit for recovery of khas possession. 

 

Plaintiff’s case in a nutshell 

 

2.  The plaintiff is the absolute owner of the suit land, a plot of land 

measuring 1 kotha, out of entire 1 bigha 3 kotha 6 locha covered by Dag 

No.1283 and P.P. No.76 of Sarbaibandha Gaon in Sarucharai Mouza, 

Jorhat more specifically described in the Schedule of the plaint.  The 

plaintiff purchased the suit land through a registered deed of sale on 

15.02.1979 and thereafter his name was mutated in respect of the suit 

land in the revenue records of right vide order of the circle officer, Jorhat 

dated 16.11.2006.  After the purchase of the land, the plaintiff 

constructed a kutcha house with C.I.  Sheeted roof.  The suit land was 

clearly demarcated.  The plaintiff fenced the boundaries of the suit land 

with bamboo railings.  In the early part of January 2005, the defendant 

requested the plaintiff to allow him to occupy the house standing on the 

suit land.  The defendant assured the plaintiff that he would look after 

the suit land and other properties including the bamboo kept thereon.  

The plaintiff permitted the defendant to occupy the suit land and the 

house standing thereon with the condition that, he might vacate the suit 

land and the house standing thereon as and when demanded by the 

plaintiff for his bona fide use and occupation.  Accordingly, the 

defendant was allowed to occupy the suit land as a caretaker of the 

plaintiff’s property.  The only son of the plaintiff is an educated 

unemployed youth and he desires to start a business of tent house on 

the suit land.  The plaintiff collected bricks, sand, cement, rods, and 

other materials for construction of boundary walls of the suit land.  

However, the defendant did not allow him to construct the said 
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boundary wall and stated that, he would not vacate the khas possession 

of the suit land and the house standing thereon. 

 

Defendant’s case in a nutshell 

 

3.  The suit of the plaintiff is time barred and is liable to be dismissed.  

The plaintiff is not legally entitled to claim the suit land.  Behind the suit 

land, the defendant has been in continuous possession of land 

measuring about 10 locha since 1984.  Since the plaintiff has no 

possession over the suit land; the mutation, if any, in respect of the suit 

land is illegal.  It is not true that, the plaintiff constructed a Kutcha house 

with C.I.  Sheet roofing.  The plaintiff did not fence the suit land.  It is 

admitted that, some materials like bamboo were stored in the front 

portion of the suit land.  It is denied that, the defendant requested the 

plaintiff in the early part of January 2005 to allow him to occupy the 

house standing on the suit land.  It is stoutly denied that, the defendant 

is permissive occupier of the suit land.  It is not true that, the defendant 

assured the plaintiff to vacate the suit land as and when demanded by 

him.  It is not true that, the defendant was allowed to occupy the suit 

land as a caretaker of the plaintiff’s property. The defendant has been 

continuously occupying the back portion of the suit land measuring 10 

locha since 1984 with his family members without interference and by 

denying the right, title and interest of the plaintiff over the said portion 

of the land.  The front portion of the suit land is still lying vacant and the 

defendant has no objection if the plaintiff constructs a house thereon for 

running the business of his son.  The defendant has also no objection if 

the plaintiff erects the boundary wall on the front portion of the suit 

land.  The defendant has already acquired the right of adverse 

possession over the back portion of the suit land, measuring 10 locha 

covered by Dag No.1283 of P.P. No.76.  The defendant is also entitled to 

get his remuneration at the rate of Rupees 1000/-(Rupees one thousand 

only) per month for looking after the materials of tent house stored in 
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the front portion of the dwelling house of the defendant since 1990.  The 

suit of the plaintiff is vexatious.  

 

Issues: 

 

4. On the basis of the pleadings, my learned predecessor framed the 

following issues in the suit. 

1.  Whether the suit is barred by the law of limitation? 

2.  Whether the plaintiff has right, title and interest over the suit land 

along with the ‘Kutcha’ house standing thereon? 

3.  Whether the plaintiff constructed the ‘Kutcha’ house on the suit land 

and allowed the defendant to occupy the suit land and the said house as 

permissive occupier? 

4.  Whether the plaintiff is entitled to a recovery of khas possession of 

the suit land and the house standing thereon by evicting the defendant 

there from? 

5.  To what other relief(s) is the plaintiff entitled? 

 

The evidence adduced by the parties 

 

5. The plaintiff has examined as many as 3 PWs and exhibited 2 

documents. The defendant has examined as many as 3 DWs and 

exhibited 6 documents.   

 

DISCUSSION, DECESION AND REASONS THEREOF 

 

6. I have heard arguments from the learned counsel for the plaintiff and 

defendant and perused the materials on record in a meticulous manner. 

Now, I shall embark on a discussion into the issues with a view to lay the 

same to rest. 
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Issue 2.  Whether the plaintiff has right, title and interest over the suit 

land along with the ‘Kutcha’ house standing thereon? 

  

7.  The plaintiff has stated in his plaint as well as examination-in chief 

that, he has right title and interest over the suit land along with the 

‘Kutcha’ house standing thereon.  It is stated that, The plaintiff 

purchased the suit land through a registered deed of sale on 15.02.1979 

and thereafter his name was mutated in respect of the suit land in the 

revenue records of right vide order dated 16.11.2006 passed by the circle 

officer, Jorhat.  The plaintiff has further stated that after the purchase of 

the land, he constructed a kutcha house with C.I.  Sheeted roof.  

According to the plaintiff, the defendant is a permissive occupier of the 

suit land and the house standing thereon. 

 

8.  In support of his case, the plaintiff has exhibited the certified copy of 

Jamabandi of P.P. No.76 of Sarbaibandha Gaon in Sarucharai Mouza, 

Jorhat as Ext.1.  The last part of the opinion column of Ext.1 reads as 

under: 

“as per order dated 16.11.2006 of the circle officer, on the basis of 

purchase and possession, the name of Sri Banshidhar Lahakar is mutated 

in place of Smt. Surbala Das in respect of land measuring 1 kotha covered 

by Dag No.1283.” 

 From the above, ex facie it appears that, the name of the 

plaintiff is mutated in respect of the suit land in the revenue record of 

right by order dated 16.11.2006 passed by the circle officer. 

 

9.  The learned counsel for the plaintiff has stated that, in view of 

mutation of the suit land in the name of the plaintiff, it is established 

that, the plaintiff has right, title and interest over the suit land.  On the 

other hand, the learned counsel for the defendant has submitted that, 

certified copy of Jamabandi is not a concrete proof of title of a party over 

a particular immovable property.  It is further submitted that, the 
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mutation of the name of the plaintiff in the suit land is illegal.  It is 

pertinent to mention here that, the jamabandi being a public document 

under section 74 of Indian Evidence Act, 1872, certified copy of the same 

is admissible in law.  Since the defendant has alleged the said public 

document to be an illegal one, the burden of proof rests on the 

defendant to prove the same.  However, the defendant could not in any 

way show that, the Ext.1 is an illegal or manufactured document. 

 

10.  It has also become necessary to mention here that, the defendant 

has stated in his written statement that, he has already acquired the 

right of adverse possession over the back portion of the suit land 

measuring 10 locha covered by Dag No.1283 of P.P. No.76.  It is further 

stated in the written statement that, the defendant has been 

continuously occupying the back portion of the suit land measuring 10 

locha since 1984 with his family members without interference and by 

denying the right, title and interest of the plaintiff over the said portion 

of the land. 

 Thus, from the defendant’s plea of adverse possession, it can 

be deduced that the defendant admitted that, until 1984 the plaintiff has 

right, title and interest over the suit land.  Thus, if the defendant cannot 

establish his plea of adverse possession, it would be rather easy for me 

to come to a right conclusion with respect to the present issue.  Now let 

me see whether the defendant can establish his plea of adverse 

possession or not. 

 

11. What facts are required to prove adverse possession have been 

enunciated by the Honourable Supreme Court in the case of Karnataka 

Board of Wakf v. Government of India and Ors. 

MANU/SC/0377/2004: (2004) 10 SCC 779. It has also been observed 

that a person pleading adverse possession has no equities in his favour 

and since such a person is trying to defeat the rights of the true owner, it 

is for him to clearly plead and establish necessary facts to establish his 
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adverse possession. Paragraph 11 of the judgment, which is relevant for 

the purpose, reads as follows: 

“11. In the eye of the law, an owner would be deemed to be in 

possession of a property so long as there is no intrusion. Non-use of the 

property by the owner even for a long time won't affect his title. But the 

position will be altered when another person takes possession of the 

property and asserts a right over it. Adverse possession is a hostile 

possession by clearly asserting hostile title in denial of the title of the 

true owner. It is a well-settled principle that a party claiming adverse 

possession must prove that his possession is "nec vi, nec clam, nec 

precario", that is, peaceful, open and continuous. The possession must 

be adequate in continuity, in publicity and in extent to show that their 

possession is adverse to the true owner. It must start with a wrongful 

disposition of the rightful owner and be actual, visible, exclusive, hostile 

and continued over the statutory period. (See S.M. Karim v. Bibi Sakina 

MANU/SC/0236/1964 : AIR 1964 SC 1254, Parsinni v. Sukhi 

MANU/SC/0575/1993 : (1993) 4 SCC 375 and D.N. Venkatarayappa v. 

State of Karnataka MANU/SC/0766/1997: (1997) 7 SCC 567) Physical fact 

of exclusive possession and the animus possidendi to hold as owner in 

exclusion to the actual owner are the most important factors that are to 

be accounted in cases of this nature. Plea of adverse possession is not a 

pure question of law but a blended one of fact and law. Therefore, a 

person who claims adverse possession should show: (a) on what date he 

came into possession, (b) what was the nature of his possession, (c) 

whether the factum of possession was known to the other party, (d) how 

long his possession has continued, and (e) his possession was open and 

undisturbed. A person pleading adverse possession has no equities in his 

favour. Since he is trying to defeat the rights of the true owner, it is for 

him to clearly plead and establish all facts necessary to establish his 

adverse possession. Mahesh Chand Sharma (Dr.) v. Raj Kumari Sharma : 

MANU/SC/0231/1996 : (1996) 8 SCC 128.” 
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  Thus, in view of the above authority, the person who claims 

adverse possession is required to establish the date on which he came in 

possession, nature of possession, the factum of possession, knowledge 

of the true owner, duration of possession and possession was open and 

undisturbed.   

 

12.  Reverting back to the case at hand, the defendant has not stated in 

his written statement as to on which date he came into the possession of 

the suit land.  However, in his examination-in-chief the defendant has 

stated that he came into the possession of the back portion of the suit 

land on 20th April 1984.  It needs mention here that, although the 

defendant has given a specific date as regard to his alleged possession 

over the suit land, he has not specifically described the nature of his 

alleged possession. In other words, although the defendant has denied 

that he is not a permissive occupier of the suit land, he has not stated as 

to how he came to the possession of the suit land.  It is settled law that, 

adverse possession must start with a wrongful disposition of the rightful 

owner and be actual, visible, exclusive, hostile and continued over the 

statutory period.  However, there is no pleading to the effect that, the 

defendant started his possession over the suit land with a wrongful 

disposition of the plaintiff. 

 Those apart, it is already ex facie found that, the name of the 

plaintiff is mutated in the revenue record of right by order dated 

16.11.2006 passed by the circle officer.  Had there been the defendant’s 

adverse possession over the suit land, the suit land would not have been 

mutated in the name of the plaintiff on 16.11.2006.  Now, the very 

mutation of the suit land in the name of the plaintiff, also negate the 

claim of the defendant regarding his adverse person over the suit land.  

 

13. I have also carefully examined the documents exhibited by the 

defendant.  However, they cannot establish that, the defendant has 

adverse possession over the suit land. 
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 In view of my above discussion, the balance of probability suggests 

that, the plaintiff has right, title and interest over the suit land along with 

the ‘Kutcha’ house standing thereon. 

 

Issue (1)  Whether the suit is barred by the law of limitation? 

 

14. The defendant has stated that, the suit is barred by limitation.  

Learned counsel for the defendant has vehemently submitted that, as 

the defendant came into the possession of the suit land on 20th April 

1984, the suit is barred by limitation on the very date of its filing.  Per 

Contra, the learned counsel for the plaintiff has stated that, the 

defendant was a permissive occupier of the suit land and the plaintiff 

allowed him to occupy the suit land in the year 2005.  Therefore, the suit 

is not barred by limitation. 

 

15. Now, here I have to point out that, the defendant could not establish 

his plea of adverse possession.  It is also important that, from Ext.1 prima 

facie it appears that, the name of the plaintiff is mutated in the revenue 

record of right by order dated 16.11.2006 passed by the circle officer.  

The defendant could not rebut the Ext.1 or prove the same illegal.  

Therefore, essentially logic follows that had the defendant came into the 

possession of the suit land on 20th April 1984, the name of the plaintiff 

would not have mutated in the revenue records of right in the year 2005. 

 Those apart, by Ext.2, the pleaders notice dated 31.03.2011, the 

plaintiff requested the defendant to vacate the suit land and the house 

standing thereon.  In reply to the said notice, the defendant issued Ext.3, 

reply dated 08.04.2011 to the pleader’s notice issued by the plaintiff, 

whereby the defendant refused to vacate the suit land and the house 

standing thereon.  Thus, the defendant’s refusal to vacate the suit land 

was explicit in his reply dated 08.04.2011.  Therefore, the period of 

limitation will run from 08.04.2011 not from 20th April 1984.  Such being 

the poison, it is found that, the suit is not barred by limitation. 
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Issue (4)  Whether the plaintiff is entitled to a recovery of khas 

possession of the suit land and the house standing thereon by evicting 

the defendant there from? 

 

16. In view of my decision in issue (1) and (2), I am of the considered 

opinion that, the plaintiff is entitled to recovery of khas possession of the 

suit land and the house standing thereon by evicting the defendant there 

from. 

 

Issue (5)  To what other relief(s) is the plaintiff entitled? 

 

17. In view of my decision in issue (1) and (2), I am of the considered 

opinion that, the plaintiff is entitled to recovery of khas possession of the 

suit land and the house standing thereon by evicting the defendant there 

from.  Except that, the plaintiff is not entitled to any other relief(s). 

 

Issue (3)  Whether the plaintiff constructed the ‘Kutcha’ house on the 

suit land and allowed the defendant to occupy the suit land and the 

said house as permissive occupier? 

 

18. In view of conclusive determination of the suit by the decisions of 

issue (1) and issue (2), the decision onto the present issue has become 

redundant and therefore no discussion is necessary. 

 

    ORDER 

 

19. In result, the suit of the plaintiff is decreed on contest with cost.  The 

defendant shall be evicted from the suit land and the premises standing 

thereon and the plaintiff shall be put into the khas possession of the 

same. 
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20. Draw up a decree accordingly.  

 

21. Given under my hand and seal of this court on this 18th day of August 

2012. 

    

       (BHUPEN KUMAR NATH) 

      Munsiff No.1 at Jorhat 
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    Appendix 

 Plaintiff’s Witness:  

PW1: Sri Banshidhar Lahkar 

PW2: Sri Putul Lahkar 

PW3: Sri Ujjal Lahkar 

 

Defendant’s Witness: 

DW1: Sri Gobin Haloi 

DW2: Sri Jyotishmoy Sarma 

DW3: Smt. Parul Saikia 

 

Plaintiff's Exhibits:  

Ext.1: Certified copy of Jamabandi of P.P. No.76 

Ext.2: Legal Notice  

Ext.3: Reply to the Legal notice 

 

Defendant’s Exhibits:  

Ext.A: Legal notice 

Ext.B: Postal Receipt 

Ext.C: Census Report 

Ext.D: Copy of Enumeration Slip 

Ext.E: Certificate issued by Gaon Burha 

Ext.F: Certificate 

      

      (BHUPEN KUMAR NATH) 

      Munsiff No.1 at Jorhat 


