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IN THE COURT OF THE SESSIONS JUDGE AT JORHAT. 

Present: Mrs. Selina Begum,  

    Sessions Judge, Jorhat. 

 

JUDGMENT IN SESSIONS CASE NO. 80(J-J) 2009 

 

The State of Assam, 

Versus 

Sri Nabin Kakaty 

Sri Nabajyoti Dutta 

Sri Nikul Dutta, 

 

APPEARANCE:- 

Sri M.R. Barooah, Public Prosecutor – for the state 

Sri R.P. Dhar, Advocate – for the Accused. 

Sri R. Goswami, Advocate- for the Accused. 

Date of recording evidence : 30-3-09,20-10-09, 21-10-09, 15-12-09, 08-0610, 06-09-10, 

21.10.2012. 

Date of Argument : 01-09-2012 

Date of Judgment :- 15-09-2012 

 

       JUDGMENT  

1]   The prosecution  case which is reflected in the ejahar lodged 

by one Dhir Singh Das is that on 27.2.2001 while he along with his 

staff was doing patrolling duty at Jorhat town at t hat moment he got 

a secret information regarding the fact that one revolver was kept 

concealed in the house of one Nabin Kakaty. Getting the information 

at about 7 PM he searched the house of the said person and found 

one revolver and three ammunitions in concealing in the granary of 

the said person and also found some seal with writing as ‘Chakra 

Bisoyar Kajalaya Jorhat Pachim’, ‘Sobhapoti/Sopmpadak Naba 

Prathomik Vidyalaya Kendra Sorucharai Mouza, Jorhat’, ‘ Jorhat 

Jyotimoi Anchalik Somitee, Dhekorgara Jorhat’, ‘ Office of the Circle 

Officer, West Circle, Jorhat’ and Vice President DYCP Committee 
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Jorhat’. The informant seized the said revolver, ammunitions and 

seals as the Nabin Kakaty could not show any document regarding 

possession of the same and then handed over him at the police 

station. In pursuance of the said ejahar lodged Jorhat P.S. registered 

a case being Jorhat P.S. Case No.88/2001, Under section 

420/472/473 IPC Read with Section 25(1)(a) Arms Act and 

investigation commenced. At the conclusion of investigation charge 

sheet has been submitted against accused Nabin Kakaty, Nikun Dutta 

and Nabajyoti Dutta under section 420/472/473 IPC Read with 

Section 25(1) (a) Arms Act   

2]    The accused entered into his appearance in GR case 

No.144/2001 in the court of learned CJM, Jorhat, the learned 

Magistrate committed the case to the Sessions court as the case is 

triable by the court of Session. Getting material to charge the 

accused under section 25(1)(a) Arms Act R.W Section 467/420/34 IPC 

my learned predecessor framed the charge against the accused 

persons under the above section of law. The charge being read over 

and explained to the accused to which he pleaded not guilty and 

claimed to be tried. 

3]    The prosecution to bring home the charge against the 

accused examined as many as 8[eight] witnesses including the I.O. 

The case of the accused is of denial. Accused did not adduce any 

evidence. 

4]     POINT FOR DETERMINATION IS: 

      i) Whether the accused person on 27/2/2001 at 7 PM at Monaimajhi 

gaon under Jorhat P.S. were found in possession of illegal country made 

revolver and factory made live ammunitions which they kept for the purpose 

of illegal use/for commission of offence punishable under section 25(1)(a) Act. 
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    ii)    Whether on the same day, time and place in furtherance of 

common intention made seals of Circle Officer and Vice President DISP for 

making impression intending that same shall be used for the purpose of 

committing forgery punishable under section 467 R.W.34 IPC. 

    iii)      Whether on the same day time and place in furtherance of 

common intention made seals for the purpose of committing in other offence 

punishable under section 420 R.W. section 34 IPC. 

 

5]     To arrive at a just decision now let me discuss and to 

appreciate the testimony of the prosecution witnesses. 

6]     First of all let me come to discuss the evidence of PW1, 

Ganesh Bora. He during his testimony narrated that on 27.2.2001 

police from Jorhat police station came to the house of Nabin Kakaty 

and searched the house but he did not witness what was recovered 

from the house of Nabin Kakaty. It is disclosed by him that police 

brought him from the road to the house of Nabin Kakaty and seized 

one revolver which was seized by police vide Exbt.1. He exhibited 

material Exbt.1 as the seized revolver and cartridge. During cross 

examination it is revealed that while he put his signature in the 

seizure list at about 12 noon police brought him from the road to the 

front side of the house of the accused and police showed him that 

Biman Bora and Tutu Bora was called by police. It is admitted by him 

that along with Nobin Kakaty his brother Robin Kakaty also stays in 

the same residence. He also showed his ignorance wherefrom the 

revolver was brought.  

7]    PW2 Dhir Singh Das narrated during his evidence that on 

27.2.2001 while he was at Jorhat P.S. and doing patrolling duty at 

about 7 PM he got an secret information that at Nobin Kakaty’s 

house situated at Monaimaji gaon some arms were concealed. He 

went to the house of accused and searched the same and found one 

revolver, one ammunition and some rubber stamp and seized the 
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same vide Exbt.1. He identified the material Exbt.1 as the said seized 

articles. It is disclosed by him further that in the revolver it was 

written that it made in USA. During cross examination he revealed 

that while he visited the house of the accused at that time 4/5 police 

staff went with him and at the time of seizure both police staff as 

well as Civilians were also present. It is revealed by him that from the 

granary of Nabin Kakaty which was situated at the Western side of 

the house the articles were seized. It is testified by him that the 

granary was at the side of the house and it was at a distance of 20 

meter from the gate of the house. It is disclosed by him that prior to 

entering into the hose body was searched and independent 

witnesses were called while the house was searched. It is also 

admitted by him that there was some house of different persons 

adjacent to the house of accused. 

 8]      PW3 Biman Bora divulged during his testimony that on 

22.2.2001 police came to the house of accused Nabin Kakaty and 

called him also there while he was doing some work at his cycle shop. 

It is disclosed that police seized his signature in the seizure list. He on 

being afraid put his signature. 

 9]      PW4 Putu Bora testified that on the date of occurrence at 

about 1 PM police called him to the house of Nabin Kakaty and 

obtained his signature on a paper which he exhibited as Exbt,1. He 

disclosed that he has not knowledge what was seized by police. 

10]        PW5 Jibon Saikia who is the Armourer testified that while 

on 17-08-2005 while he was at Dergaon Police Training Centre as 

Armourer, on that day the Commandant entrusted him with the task 

of examination of some arms and ammunitions. Out of the said arms, 

one revolver and 3 numbers of live cartridges were also present and 
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he submitted his report [Exbt3]. He during his cross examination 

disclosed that the revolver was country made bearing no number. 

11]     PW6 Md. Khairul Islam narrated during his evidence that he 

during investigation period only forwarded the accused to Court and 

recorded the testimony of some of the witnesses.  

12]       PW7 Amulya Kr. Bordoloi, one of the I.Os. testified that he 

sent the arms and ammunitions which were seized by the earlier I.O. 

for expert examination and then expert report was collected . He also 

made prayer for prosecution sanction before the District Magistrate. 

13]        PW8 Nironjan Baruah revealed during his evidence that on 

23.2.2007 while he was working at Jorhat P.S. as SI on that day he 

was directed to complete the investigation and accordingly he found 

that investigation is almost complete and only prosecution sanction 

is left to be collected. He wrote for prosecution sanction. He 

exhibited Exbt.4 as the prosecution sanction. He also visited the 

place of occurrence which is the house of Nabin Kakaty situated at 

Monimaji gaon. He after completion of investigation submitted 

charge sheet against the accused Nipul Dutta, Nabin Kakaty and 

Nobajyoti Dutta. 

14]      On the strength of the above evidence it is to be decided 

whether the complicity of the crime is proved by the prosecution 

beyond reasonable doubt or not. It is argued by the learned counsel 

for the defence that prosecution failed to substantiate the seizure of 

the material Exhibit 1, i.e., arms and ammunitions as well as Rubber 

stamps from the accused by adducing cogent and independent 

evidence. It is submitted that none of the seizure witnesses proved 

the seizure of the arms and ammunitions and the rubber stamp from 

the house of the accused Nobin Kakaty and all of them reiterated 

that their signature were put in the seizure list though they did not 
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witness wherefrom the articles were seized. It is also submitted that 

even if it is presumed that the articles were seized from the granary 

of the accused it cannot amounts to conscious possession of the 

articles by the accused. It is submitted that the testimony of the 

prosecution witness and PW1 makes it clear that there are other 

inmates of the house of the accused including both female and male 

member. It is submitted that as per the testimony of PW1 accused 

had other three brothers and all reside in the same house. It is also 

pointed out t hat the complainant cum the I.O. also revealed about 

residing female members in the said house and that he also admitted 

that Probin and Robin are the two brothers who stay together with 

the accused. It is argued that as there are several members in the 

house with the accused and the alleged seized articles was found in a 

granary which was certain distance from the house hence, the 

conscious possession of the accuse cannot be presumed to be 

established. It is submitted that there is every possibility of keeping 

the said articles by the outsider as the granary was at a distance from 

the house. Moreover, it is submitted that having many male and 

female members in the house residing together with the accused 

possibility cannot be ruled out that any other member of the family 

might have kept the said articles. So according to the defence 

counsel the conscious and exclusive possession of the accused in this 

case could not be established by the prosecution. It is further argued 

that against the accused persons namely Nipul Dutta and Nabajyoti 

Dutta there is no evidence to link up them with the crime. On the 

above ground the learned counsel prays for acquittal of the accused.    

15]    The learned Public Prosecutor on the other hand, submitted 

that the prosecution has established the case against the accused 

beyond all reasonable doubt and accused should be convicted 

accordingly. 
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16] On the back drop of the foregoing argument now let me 

discuss whether the prosecution has been able to establish the 

charge leveled against the accused beyond reasonable doubt or not. 

In the instant case, the I.O. narrated that he getting the secret 

information on visiting the house of Nobin Kakaty at Monaimaji gaon 

found arm, ammunitions and 3 seals in his house after searching the 

house. He also disclosed that the search of the accused’s house made 

in presence of independent witnesses and his staff was also present 

at that time. However, on examination of the independent witnesses 

PW1 Ganesh Bora, PW3 Biman Bora, PW4 Putu Bora none of those 

witnesses stated that the arms and ammunitions and the rubber 

stamps were seized in their presence by police. None of them 

supported the evidence of the informant that the search was made 

in presence of them. All these witnesses were shown as seizure 

witness in the seizure list [Exbt-1] vide which one revolver, 3 

ammunitions and various seals were seized in presence of those 

witnesses. But the seizure witnesses who were examined by the 

prosecution nowhere revealed that the search of Nobin Kakaty’s 

house was made in their presence and that the said articles were 

recovered from the house of the accused Nobin Kakaty. PW1 Ganesh 

Bora during his evidence disclosed that though he was brought by 

police to the house of Nobin Kakaty, yet he was standing in front of 

the house and he did not witness what was recovered from the 

house. It appears from his evidence that he only put his signature in 

the seizure list though he did not witness seizure of any articles from 

the house of accused Nobin Kakaty. Like-wise the evidence of PW3 

Biman  Bora and PW4 Putu Bora also shows that though they were 

called to the house of accused Nobin Kakaty but they did not see any 

seizure of arms and ammunitions rubber stamps from the house of 

the accused. Their evidence reflected that they only put their 

signature on a paper which is Exbt.1. These witnesses did not reveal 
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anything that the search of house of accused Nobin Kakaty was made 

in their presence by police. It appears that none of the seizure 

witnesses in presence of whom the seizure was alleged to be made 

as per the seizure list and in whose presence the search was claimed 

to be made by the informant did not at all support the said fact of 

search in their presence and seizure of the said articles. All the above 

discussion create doubt regarding recovery and seizure of revolver, 

ammunition and seals from the house of the accused Nobin Kakaty.      

17] Apart from this, it is seen from the evidence of the informant 

that there is major contradiction in the testimony of the informant 

relating to the place of seizure while in his examination-in-chief 

disclosed that the articles were seized from the house of the accused 

Nobin Kakaty, yet, during his cross examination he revealed that the 

said articles were seized from the granary of Nobin Kakaty which was 

by the side of the house of Nobin Kakaty. This contradiction on the 

vital point create serious doubt regarding seizure of the articles 

which were claimed to be seized vide the seizure list. It is also 

noticed that though the informant’s evidence shows that he was 

accompanied by many police personnel at the time of search and 

seizure, yet, none of the police personnel were shown as the witness. 

The independent seizure witness also did not support the fact of 

search and seizure in their presence. From the evidence it is seen 

that except the informant nobody has supported the prosecution 

case. 

18]  In course of evidence the informant Dhir Singh Das who 

claimed that he searched the house of accused Nobin Kakaty and 

found the arms, ammunitions and rubber stamp  admitted the fact 

that Nobin’s brother Probin and Robin Kakaty also reside in the same 

house along with accused Nobin and this fact was also revealed by 

PW1 Ganesh Bora who is an independent witness. It is also admitted 
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by the I.O. that granary wherefrom the arms, ammunitions and seals 

were seized was by the side of the house of Nobin Kakaty and it was 

at a distance of 20 meter from the gate. Under the circumstances 

even if the seized articles were believed to be found from the 

granary of accused Nobin Kakaty for the sake of argument, yet, it 

cannot be held that it was found from the conscious possession of 

the accused. It is a granary house which is at a certain distance from 

the house and evidence does not show anything that it was under 

lock and key so keeping of arms, ammunitions and seals by some 

outsider cannot be ruled out. Moreover, the house being occupied by 

three brothers along with accused and there being no specific 

evidence that the granary was under lock and key and that Nobin 

Kakaty alone is in exclusive possession of granary it cannot be held 

beyond reasonable doubt that the articles were found from the 

conscious possession of the accused Nobin Kakaty. Several inmates 

both male and female being the occupant of the said house along 

with Nobin Kakaty it cannot be held conclusively that it is the accused 

Nobin Kakaty who was in conscious possession of the said arms, 

ammunitions and seals.  

19] Another important thing noticed that in the seizure list as well 

as in the evidence of the informant it is mentioned that the revolver 

which was seized was a US made revolver and there is marking in the 

body as made in USA No.33. But during the evidence of the armourer 

and from Exbt.3, the report of armourer it is seen that it is only a 

country made revolver and that there was no number in the said 

revolver. In cross examination of the armourer in this regard, he 

disclosed that the revolver was country made bearing no number. 

For the foregoing evidence of armourer also it is difficult to believe 

that the arms which was sent for examination is actually the arms 

which was claimed to be recovered from the accused or not. 
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20] It is settled law that in a criminal case the prosecution is duty 

bound to prove the allegation brought against the accused persons 

beyond all reasonable doubts and in the event of there being two 

inferences, one go in favour of the accused persons and the other in 

favour of the prosecution, the benefit should go to the accusesd 

persons. 

21] In the present case, the prosecution failed to prove the seizure 

of the incriminating articles from the possession of the accused. The 

witnesses do not support the prosecution case and it create serious 

doubt regarding search and seizure. Moreover, the conscious 

possession of the accused over the seized arms, ammunitions and 

seals could not be proved by the prosecution. Mere testimony of the 

informant which is not supported by the seizure witnesses and over 

and above where conscious possession of the accused Nobin Kakaty 

could not be proved by the prosecution beyond reasonable doubt 

and the fact that the article which was sent for expert examination 

not the article which seized, I have come to the conclusion that the 

complicity of the crime by the accused is established by the 

prosecution beyond reasonable doubt. Over and above against the 

other accused Nipul Dutta and Nabajyoti Dutta nothing can be 

brought by the prosecution regarding their involvement.   

22]    Considering all the above aspects it is concluded by me that 

prosecution has miserably failed to establish the charge under 

section 25(1)(a) Arms Act Read with Section 467/420/34 IPC against 

accused persons 1] Nobin Kakaty, 2] Nipul Dutta and 3] Nabajyoti 

Dutta beyond all reasonable doubt and the accused are acquitted 

and set them at liberty forthwith.. Bailor stands  discharged. 

22]      Seized arm and ammunitions be confiscated to the State 

and the seized Seals be destroyed in due course of law. 
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       Given under my hand and seal of this court on this the 15th    

day of September, 2012. 

Transcribed & typed by me,                                      Sessions Judge, Jorhat. 

Sri Lalit Hazarika,[Steongrapher] 

   

    

      

             

 

 

 

 

 

 

 


