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IN THE COURT OF THE  SESSIONS JUDGE, JORHAT 

Present ;- Mrs Selina  Begum,  

                   District & Sessions Judge, Jorhat 

 

 

JUDGMENT IN  SESSIONS CASE  NO.78(JJ)  OF 2009. 
 

The State of Assam, 

 

   Vs. 

 

Sri Probin Das                      Accused person. 
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Sri M.R. Barooah, Public Prosecutor – for the State. 

Sri R. R. Boruah, Advocate – for the accused person. 

 

Date of recording evidence:  21.10.2009, 4.12.2009, 5.5.2010, 25.6.2010, 13.8.2010 ,28-6-10    

 

Date of Argument                  : 04-08-2012 

Date of Judgment             : 18.08.2012, 24.8.2012, 03-09-2012  

Judgment delivered on    : 06-09-2012. 

  

JUDGMENT 
 

1] The prosecution case in brief is that on 27.10.2008 one Bipul Bora lodged 

an ejahar alleging interalia that on 26.10.2008 at about 8.30 P.M. his brother in 

law Mridul Saikia while was returning from Rajkhat after doing marketing on his 

way back one Sri Probin Das alias Bhai inflicted injury on the person of Mridul 

Sikia by means of lathi as a result of which Mridul Saikia sustained serious 

injury and the local people shifted him to Jorhat Civil Hospital in unconscious 

stage and on his way he succumbed to his injuries. 

2] On the strength of the ejahar lodged by informant , the O/C of Pulibor 

P.S. registered a case being Pulibor P.S. Case No.127 dated 27.10.2008 and 

started investigation of the case. Police on completion  of the investigation 

submitted charge sheet against accused Probin Das under section 302 IPC.  

3] While the accused entered into his appearance before the learned court 

below, the case being a sessions triable one, learned Court below committed 
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the case to the Sessions court. Getting prima facie  material  under section 302 

IPC to charge the accused my learned predecessor framed charge against the 

accused person under the aforementioned section of law and while the 

particulars were read over and explained the accused pleaded not guilty and 

claimed to be tried.  

4] To bring home the charge against the accused person the prosecution 

side examined as many as 12 witnesses including the I O. Defence case is of 

denial. However, defence adduced no evidence. 

5] Point for determination is: 

 Whether on 26.10.2008 at 8.30 P.M. at Rajakhat under Pulibor P.S. the accused 

person committed murder with intention to cause death of Mridul Saikia ? 

6] To arrive at a just decision now let me discuss and appreciate the 

testimony of the witnesses. 

7] At the very outset let me discuss the testimony of PW1 Prodip Gohain.He 

during his evidence divulged that on the date of occurrence at about 8 PM 

while he was sleeping at that time accused Probin Das told him from outside of 

his house that one Mridul came for committing dacoity and he assaulted him 

for that reason. It is disclosed by this witness that hearing the news while he 

came out from his house he noticed accused Probin Das on his door step and 

found Mridul in senseless condition lying over the road. He immediately sent 

the information to the family members of Mridul and also informed police. 

Police came and brought the dead body to hospital. He was cross examined at 

length. During his cross examination he revealed that the place of occurrence is 

at a distance of 50 feet from his house and he heard noise from the place of 

occurrence. It is denied by him that the accused did not inform him about 

causing assault upon Mridul while he came for committing dacoity and that the 

said statement was not given by him before police.  

8] PW2 Chanu Bora testified about hearing some noise on the night of 

occurrence at about 8.30 P.M. while he was in his own house. It is disclosed by 
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him that he came out of his house hearing the noise and at the same time 

Prodip also came out and he also came out. It is revealed that they also called 

Bubul Bora and in presence of them accused disclosed that he assaulted Mridul 

Saikia and then all of them also found Mridul Saikia lying in injured condition 

over the road. Later on, he disclosed that Mridul was found in dead condition 

and they informed the family members of Mridul.It is disclosed further that 

while they met the accused they noticed one bamboo lathi with the accused 

which the accused took away with him. He exhibited statement given before 

Magistrate by him U/S 164 Cr.P.C. as Exbt.1. During his cross examination he 

admitted that he did not witness the occurrence himself. It is denied by him 

about witnessing any lathi in the hand of accused.  

9] PW3 Rina Bora testified that about 1 ½ year ago at about 8 P M the 

accused uttered that he assaulted Mridul Saikia. It is disclosed that hearing the 

utterance of the accused, she came out and earlier to that her brother in law 

Prodip came out and on the light of torch which was lighted by Prodip they 

noticed the accused and found Mridul Saikia lying on the road in injured 

condition. He informed the family members of Mridul Saikia and Mridul was 

shifted to Civil Hospital and on his way to hospital he succumbed to his injuries. 

Later on, she however stated that she did not witness the accused but only 

heard the voice of the accused. This witness during cross examination disclosed 

that she was at her kitchen at the time of raising noise by the accused. It is 

denied by her that she did not hear the utterance caused by the accused. It is 

admitted by her that there is not street light outside their house and there is no 

electricity connection in their house. However, she disclosed that he witnessed 

Mridul Saikia with injury and noticed that blood was oozing out from his eye.   

10] PW4 Labonya Gohain narrated that on the night of occurrence at about 

8.30 P.M. hearing utterance of accused that he committed murder of deceased 

she and her husband immediately came out and in the light of torch which was 

in the hand of her husband they noticed the accused and also observed Mridul 

Saikia lying over the road. It is also disclosed further by her that accused 
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uttered the following statement “do not you recognize me and dare to commit 

dacoity upon me” and thereafter accused left the place. It is disclosed that 

Mridul Saikia succumbed to his injuries at the place of occurrence. During her 

cross examination she revealed that the deceased sometimes used to take 

liquor. It is further disclosed by her that at the time of occurrence she was at 

the kitchen which was at the back side of their house. It is denied by her that 

she did not hear any scream and utterance caused by accused revealing that he 

had killed Mridul Saikia. It is revealed by her that she noticed injury at the lip of 

Mridul Saikia.  

11] PW5 Bhuban Gohain who is the village head man testified that on 

27.10.08 he noticed police at Malowkhat and along with police accused was 

present. It is also disclosed by him that before police accused confessed that he 

murdered deceased by means of a bamboo and concealed it in the pond of 

Akonman. It is also testified by him that accused brought the bamboo which 

was concealed at the pond and police seized the same vide Exbt.2. Material 

Exbt.1 is the said bamboo lathi. It is disclosed that in presence of him 

photographer which was brought by police took photographs of the whole 

incident of the recovery of bamboo at the instance of the police. During cross 

examination he disclosed that on the next day of the day of occurrence at 

about 8/8.30 P.M. police called him and he met the accused and police near 

the pond. It is denied by him that the accused did not bring out the bamboo 

from the pond.  

12] PW6 Bokul Bora divulged that on 26.10.08 at about 8.30 P.M. while he 

was about to sleep at that time he heard noise raised by somebody uttering the 

following word “I am Bhai, do you understand what type of man I am?” He 

came out and met Chanu and also found Mridul Saikia in injured condition. It is 

disclosed that they informed the family members of Mridul Saikia and Mridul 

Saikia succumbed to injuries at the place of occurrence. He exhibited Exbt.3 as 

his 164 Cr P C statement. He testified that there is no provision of electricity 

connection in his house or on the road. He admitted that he did not witness 
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Probin Das while he came out from his house. He further admitted that at the 

road near his house there is no provision of electric light and that while he 

came out he met Chanu Bora, Prodip Gohain and injured Mridul. 

13] PW7 Akanman Neog who is the cultivator testified that after the incident 

police along with accused came towards their house and in front of him the 

accused brought out a bamboo lathi from his [PW7] pond and police seized the 

said lathi vide Exbt.2. He exhibited the material Exbt.1 as the said seized lathi. 

During cross examination he admitted that his pond is situated at front side of 

the house but it was not surrounded by any fencing. It is also admitted by him 

that the pond was situated near the road and that road was used by villagers. It 

is further admitted that in the said pond sometime the bamboo plants, banana 

trees etc fell down after breaking of the said plants. He exhibited Exbt.4 as the 

statement given by him before Magistrate. 

14]  PW8 Dulal Saikia brother of the deceased revealed during evidence that 

on the date of occurrence at about 8 P M Prodip Gohain informed him that 

Mridul Saikia was lying on the road and immediately hearing the said news he 

came out and found Mridul Saikia lying at the road and he shifted Mridul Saikia 

to Civil hospital where doctor declared him dead. He testified that police 

prepared inquest over the dead body and exhibited the Inquest report as 

Exbt.4. He testified about noticing injury at the head and eye of the deceased. 

During cross examination he disclosed that usually his brother who is a Masson 

by profession returned back to his house at about 5 PM but on the date of 

occurrence where his brother went he had no knowledge. 

15] PW9 Prosanta alias Prafulla Saikia revealed that he got information from 

Mridul’s brother Dulal over phone on 26.10.08 about murder of Mridul caused 

by Probin Saikia. He testified that he immediately rushed to the Civil hospital 

and found the dead body of Mridul. He exhibited Exbt.4 as the inquest report 

which was done by police in his presence. 



 
 
 
 

[6] 
 

Sessions Case No. 13 [J-J] 2011 

6 

16] PW10 Dr. Kaustav Kumar Gogoi, Medical officer testified that on 

27.10.2008 while he was working at Jorhat Civil hospital as M & H O 1, on that 

day he held the postmortem examination over the dead body of Lt. Mridul 

Saikia which was brought and identified by UBC 172 Aminur Rahman, Bipul 

Bora and Batulla Saikia and he found the following :- 

 Walis ribs and cartilages- normal.  No injuries to ribs and cartilage. 

Pleurae- congested. Laryax and trachere congested. Right lung congested, 

Pericardium congested. Heart empty. Vessels empty with blood clots. Injury 

normal.  

Diseases or deformity- Fracture of skull as mentioned and protruding 

done.  

Fiature- fractured skull. 

Condition of subject stout emaciated, decomposed etc. person is 

averaged built, rigor mortis present. 

Wounds, position and character – lacerated injury in scalp left forehead 3 

cm X 4 Cm with pieces of scalp bone protruding. 

Bruise position, size and nature- Bruise over face and forehead and left 

arm.  

Mouth, Pharynx, oesophagus – congested.  

Stomach and its contents – congested. 

Small and large intestine and contents – congested, empty. 

Scalp, skull, vertebrae – injuries in right forehead 4 cm X 4 cm, lacerated 

depressed fracture in right side of skull with no exit wound. 

Membrane – congested. 

Brain and spinal cord – subdural hematoma and brain injury left side 

spinal cord is congested.  

Liver, spleen and kidney – congested. Bladder empty. 
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MORE DETAILED DESCRIPTION OF INJURY OR DISEASE: 

Lacerated injury of the scalp with 4 x 3 cm, dimenstine and fracture skull 

bone. Injuries are antemortem in nature. Rigor mortis present. 

OPINION: Death is due to coma as a result of antemortem trauma injury. 

The injuries at the scalp is the instantaneous cause of death. 

Injuries at the scalp is sufficient to cause the death. 

Lacerated injuries can be caused by blunt impact.  

He exhibited Exbt.5 is the post mortem report and Exbt.5(1) is his signature. 

During cross examination M.O. stated that external injury on the scalp 

which is 4 x 3 cm on the right side on the scalp. There was bruise over the face 

and forehead. Death caused due to blunt trauma injury on the scalp. 

17] PW11 Bipul Bora disclosed that on the date of occurrence at about 8-30 

P.M. Prodip Gohain informed him that Mridul’s dead body was lying near the 

gate of Bokul’s house of Rajakhat. He immediately on receipt of the news 

visited the place of occurrence and shifted Mridul to hospital but the doctor 

announced him to be dead. He lodged ejahar [Exbt.6] and exhibited Exbt.4 as 

the inquest report which was prepared by police in his presence. 

18] PW12 Sri Birinchi Konwar, I.O. of this case testified that on 26.10.2008 

while he was at Pulibor P.S. on that day one Bipul Bora informed at Police 

Station that at 8.30 P.M. his brother in law Mridul Saikia was grievously injured 

due to attack by one Probin Das alias Bhai by means of a bamboo lathi and he 

was lying in serious condition on the way to Malowkhat and was brought to the 

hospital. He made a G.D. entry being Pulibor P.S. GD entry No.623 dated 

26.10.08 and after entering the GD entry he along with O/C and the staff of the 

P.S. visited the place of occurrence at Malowkhat. Before their arrival the 

injured died and he was brought to hospital. He recorded the statement of the 

witnesses and arrested the accused on the next day morning of date of 

occurrence. As per shown an leaded by the accused he seized the bamboo lathi 

vide Exbt.2 and Exbt.2(3) is his signature. He visited the Jorhat Civil Hospital 

and prepared inquest report [Exbt.4]. He prepared the sketch map of the place 

of occurrence [ Exbt.7]. He was entrusted with the investigation since after 
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receipt of the oral information on the basis of which Pulibor P.S. G.D.Entry 

No.623 dated 26.10.2008 was made. Regarding recovery of material Exhibits he 

collected three photographs [material Exbt.2.3.& 4] from the photographer. 

During investigation period he produced witness Prodip Gohain and Chanu 

Bora before Judicial Magistrate for recording their statement under section 164 

Cr.P.C. On the basis of written ejahar Pulibor P.S. case No.127/2008 under 

section 302 IPC has been registered. Due to his transfer he handed over the 

case diary to the O/C. His successor I.O. Anchuman Rajkumar after collecting 

the P.M. report submitted charge sheet against the accused U/S 302 IPC. 

 PW12 was further examined by the prosecution. In his examination 

PW12 stated that he had brought the general register of the police station 

containing G.D. entry No.623 dated 26.10.08. He exhibited Exbt.8 as the 

certified copy of the said G.D.entry [proved in original] 

 During cross examination he stated that witness Prodip Gohain during his 

statement 161 Cr P C did not disclose that he witness the accused in the light of 

torch. It is also revealed by him that witness Chanu Bora during 161 Statement 

did not disclose about witnessing lathi in the hand of accused. He also disclosed 

that witness Labonya Gohain during her statement did not state that accused 

stated before he that he murdered Mridul Saikia. 

19]         On the back drop of the above evidence first of all let me find out 

whether death of deceased Mridul Saikia is homicidal in nature or not. Death of 

Mridul Saikia is an undisputed fact. Witness PW1 Probin Gogoi, PW2 Chanu 

Bora, PW3 Rina Bora, PW4 Labonya Gohain and PW6 Bokul bora testified about 

witnessing the dead body of Mridul Saikia in the pitch road of Malowali on the 

date of occurrence. They noticed injury on the person of Mridul Saikia. The 

Investigating officer sent the dead body for postmortem examination. There 

was injury on the forehead of the deceased and at the scalp of the deceased as 

per inquest report [Exbt4] which was prepared by the I.O. Dr. Kaustav Kr. Gogoi 

who performed postmortem on the dead body of Mridul Saikia found lacerated 

injury on the scalp, left forehead, 3 cm X 4 Cm with pieces and scalp bone 

protruding. He found subdural hematoma and brain injury. The doctor 
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disclosed that the injuries were ante-mortem in nature and the death was due 

to coma as a result of ante-mortem injuries. He testified that the injury at the 

scalp is sufficient to cause death. The doctor’s evidence and the injury report 

makes it clear that death was due to the injuries sustained by the deceased at 

his scalp. There is also no suggestion from the defence side that the injuries are 

caused due to the fall. The injury at the scalp which is sustained at the vital 

portion of the body and there being no suggestion that the injuries are self 

inflicted it can be safely be concluded that the death of deceased Mridul Saikia 

is a homicidal in nature. 

20]           Now the question is who is the author of such crime. In the instant 

case, there is no eye witness. The entire prosecution case rests upon 

circumstantial evidence and on extrajudicial confession and leading to 

discovery statement of accused Probin Das. 

21]          First of all let me come to the circumstantial evidence and 

extrajudicial confession on which prosecution relied upon so as to establish the 

complicity of the crime by the accused. Regarding presence of the accused near 

the place of occurrence and extrajudicial confession forwarded by the accused 

PW1 Prodip Gohain, PW2 Chanu Borua, PW4 Labonya Gohain, PW6 Bakul Bora 

categorically stated that on the fateful night of occurrence at about 8 P.M. they 

heard the noise created by accused Probin Das outside their house. As per the 

sketch map Exbt-7 the occurrence happened at Malowkhat road in front of 

Babul Bora’s house and just adjacent to Babul Bora’s house there are the 

houses of Chanu Bora and then Prodip Gohain. Prodip Gohain [PW1] evidence 

shows that his house is 50 feet away from the place of occurrence.  According 

to PW1 Prodip Gohain and PW4 Labonya Gohain who is the wife of Prodip 

Gohain  the accused on the night of occurrence at 8/8.30 PM uttered outside 

their house that he assaulted Mridul Saikia as he tried to commit dacoity upon 

him. PW2 Chanu Bora and PW6 Bakul Bora testified about hearing noise 

outside their house at night about 8.30 P.M. As per the version of PW6 Bakul 
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Bora he heard uttering of somebody saying “I am Bhai, do you understand what 

type of man I am?” 

22]      PW3 Rina Bora wife of PW2 Chanu Bora and PW2 Chanu Bora also 

testified about hearing the uttering of accused at 8.30 P.M. of the date of 

occurrence saying that he had assaulted Mridul Saikia. However, it is admitted 

by Rina Bora  that she did not witness the accused while she came out and only 

could recognize from the voice that it was the voice of accused. She also 

revealed that the voice of accused is known to her since earlier. She did not 

witness the accused as she admittedly came out from the house subsequent to 

husband, Bakul and Prodip etc whom she met near the injured Mridul while 

she came to the place of occurrence. Defence nowhere challenged the fact 

about utterance caused by the accused as disclosed by PW3 Rina Bora on the 

night of occurrence. In view of non denial of the said fact by defence during 

cross examination of this witness and in view of the fact that being the 

neighbour accused’s voice is known to this witness since prior to the 

occurrence, I do not find anything to distrust her testimony relating to the fact 

that it is the accused who uttered about assault caused upon the deceased by 

him. 

23] PW4 Labonya Gohain though tried to depict  herself as the person who 

witnessed the accused outside their house by coming out along with her 

husband PW1 yet her evidence in this regard is not at all reliable as because her 

husband PW1 and PW2 Chanu her neighbour did not corroborate her above 

testimony. The admission of this witness that first her husband came out and 

that she did not state before police about witnessing the accused as her 

husband lighted the torch light make it clear that she did not witness the 

accused while she came out. However, her evidence regarding the fact that she 

heard the uttering of the accused on the night of occurrence at about 8/8-30 

PM that he assaulted Mridul cannot be shaked by defence in any way. Accused 

being the neighbour of this witness she can definitely identify the voice of 

accused.   
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24] The extra judicial confession given by accused at night 8-30 P M on the 

date of occurrence admitting assaulting the deceased Mridul Saikia as disclosed 

by PW1-PW4 is found to be wholly reliable. It was found to be given by the 

accused spontaneously without pressure or influence by anybody. Nothing is 

found why they would speak falsely about the statement given by the accused 

at night in front of their houses about assault caused by him upon the 

deceased. 

25] From the testimony of PW1 Prodip Gohain, PW.2 Chanu Bora it is noticed 

that they came out of their respective houses almost at the same time and 

noticed accused outside their houses. As per the sketch map their house is near 

the place of occurrence. While they came out they witnessed Mridul Saikia 

lying at the pitch road with injuries. Sketch Map shows that place of occurrence 

is near their house. Defence tried to raise doubt regarding noticing accused just 

near the place of occurrence at night at about 8/8.30 P.M. by witness PW1 & 

PW2, by arguing that at the place of occurrence and at the house of these 

witnesses admittedly there was no provision of electricity and hence it is not 

possible to identify anybody. However, in view of the fact that accused who 

resides at a distance of 4/5 houses from the house of these witnesses is known 

well by them and as they noticed the accused from a short distance after 

coming out of their house, hence I do not find anything to doubt the 

identification of accused by these witnesses. I do not find anything to 

disbelieve their testimony that they met the accused who was uttering from 

the outside, i.e., just near from the place of occurrence on the night of 

occurrence.      

26]  The evidence of PW1 Pradip and PW2 Chanu which could not be 

dislodged by any way by defence established the fact that they on the night of 

occurrence at 8/8.30 PM heard uttering of the accused in front of their houses 

that he assaulted Mridul Saikia. It is also established that PW1 Prodip and PW2 

Chanu even noticed accused in front of their houses which is just adjacent to 

the place of occurrence, i.e., which is within 50 feet distance from the place of 
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occurrence on the night of occurrence immediately after hearing his utterance. 

Their houses being with in a short distance of the place of occurrence their 

testimony regarding hearing utterance of accused and witnessing the accused 

near the place of occurrence is quite believable. Their evidence is found to be 

so natural that no shadow of doubt enters regarding their credibility. If they 

would have any intention to falsely implicate the accused then they would have 

depicted themselves as eye witness. But they did not try to show them as eye 

witness. They have no enmity with the accused so as to falsely disclose about 

utterance caused by accused admitting assault caused by him and about 

witnessing accused in front of their houses on the night of occurrence. 

27] PW1 & PW2 immediately after coming out of their house hearing the 

noise of accused also noticed Mridul Saikia with injuries on the Pitch road.  

PW3, PW4 and PW6 corroborated the said fact and they also after hearing the 

noise of accused observed Mridul with injuries. As per sketch map Mridul was 

found lying in the pucca road in front of Bakul’s house.  

28] The next circumstance brought by prosecution against the accused is 

that one bamboo lathi which is the weapon used for the offence was recovered 

as leaded and shown by the accused. In this regard while I have scrutinized the 

I.O. PW12’s statement it is observed that he claimed about recovery of a 

bamboo lathi which he seized vide Exbt.2 as per leaded and shown by accused 

after the arrest. In this respect the village head man PW5 Bhubon Gohain fully 

corroborated the I.O. He divulged that in his presence accused confessed 

before police that bamboo lathi was concealed by him at Akaman’s pond and 

accused brought out the lathi from the pond of Akanman and handed over the 

same to police. PW7 Akanman Neog also testified about handing over a 

bamboo lathi from his pond by accused to police. He is the witness to the 

seizure of the bamboo lathi by police. All these witnesses PW5, PW7 and the 

I.O. identified the material exhibit 1 as the said bamboo lathi. I.O. and PW5 also 

disclosed that about the whole procedure of recovery of the bamboo lathi 

photographs were taken which is identified as material Exbt.2,3 and 4. The 
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defence could not dislodge the testimony of these witnesses recovery of a 

bamboo lathi at the instance of the accused. 

29] The accused also during his 313 Cr. P. C. statement admitted about 

leaded and showing and handing over the police the bamboo lathi which he 

concealed in the pond of Akanman. 

30] The cogent and unshaked version of PW5, PW7 and I.O. coupled with the 

seizure list and admission of accused in statement under section 313 Cr P C 

established the fact beyond doubt that the bamboo stick was recovered at the 

instance of accused as leaded and shown by accused. 

31] The accused in his 313 Cr P C statement admitted his presence at the 

place of occurrence on the particular night, plea was taken by the accused 

during his 313 Cr P C that on the night of occurrence, i.e., 26.10.2008 while he 

was returning back from his shop Mridul Saikia accosting him in front of Jyoti 

Nagar Temple   [Namghar], demanded money from him and while he refused 

to give money then Mridul Saikia assaulted him by fist and blow and even 

though he identified himself as Bhai, Mridul Saikia assaulted him at his chest by 

pulling a stick from the fencing of Bokul bora. It is also stated that while on the 

second time he again tried to assault him he (accused) while tried to pull the 

stick it hit Mridul Saikia and Mridul fell down. It is stated by him that he did the 

above act to save his own life. 

32] Though a statement, recorded under section 313 Cr.P.C., is not a 

statement, made on oath and is not, strictly speaking, evidence, yet the 

statement, so made, can, indeed, be taken into consideration at the trial 

against the accused for the purpose of arriving at the guilt or otherwise of the 

accused. Apex Court made clear this position of law in State of Maharashtra – 

versus – Sukhdev Singh & another, reported in (1992)3 SCC 700. The relevant 

paragraph of the judgment is as follows:  

PARA NO-51  
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         “That brings us to the question whether such a statement recorded 

under section 313 Cr P C can constitute the sole basis for conviction. Since no 

oath is administered to the accused, the statement made by the accused will 

not be evidence stricto sensu. That is why sub-section (3) says that the 

accused shall not render himself liable to punishment if he give false answer. 

Then comes sub-section (4) which reads : 

Section 313(4) Cr P C.   

         “The answers given by the accused may be taken into 

consideration in such inquiry or trial, and put in evidence for or against him to 

any other inquiry into, or trial for, any other offence which such answers may 

tend to show he has committed.” 

    Thus the answers given by the accused in response to his examination 

under section 313 Cr P C can be taken into consideration in such inquiry or trial. 

This much is clear on a plain reading of the above sub-section. Therefore, 

though not strictly evidence, sub-section (4) permits that answers given in 313 

Cr P C by the accused may be taken into consideration in the said inquiry or 

trial. 

33]  In the case of Mithu Kalita @ Mitu Kalita – versus- state of Assam, 

reported in 2006(1) GLT 393, it has been held by Hon’ble Gauhati High Court in 

Para No-12 as follows:      

PARA 12; 

        “ From what has been observed and laid down in Sukhdev Singh 

[supra], it also becomes transparent that if an accused person, in his 

examination U/S 313 Cr P C , confesses to the commission of the offence (s) 

charged with, the Court may, relying upon such confession, proceed to 

convict the accused and that it is only if the accused does not confess and/or 

choose to explain the circumstances appearing in the evidence against him or 

sets up his own version of the occurrence claiming to the effect that he had 
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committed no offence, the statement of the accused, made during the course 

of examination u/S 313 Cr P C can be considered in its entirety along with 

other pieces of evidence on record. To put it differently, there is no 

impediment in law for a Court to found conviction of an accused on his 

confession made by him during his examination U/S 313 Cr P C.” 

34]   In view of the provision of section 313 Cr P C and the law laid down by 

the Hon’ble Apex Court it is crystal clear that the Court can rely upon the 

answers given by the accused in 313 Cr P C  in recording conviction. 

35]   The evidence of PW1-4 and PW6 Bakul Bora shows that immediately 

after hearing the utterance of the accused as discussed above while they came 

out of their house they found Mridul Saikia in dead condition over the pacca 

road. Witness PW1 & PW2 even noticed accused present in front of their house 

at night at about 8/8-30 PM while they came out hearing the utterance of 

accused that he had assaulted Mridul Saikia.  

36] In the instant case, though the accused admitted the fact of his presence 

at the place of occurrence on the night of occurrence and it is the admitted 

position that ultimately due to some incident happened between the accused 

and deceased the deceased sustained injury. 

37] The presence of the accused at the place of occurrence at the time of 

occurrence as admitted by accused is a strong circumstances against him. 

Accused though claimed in his 313 Cr P C statement that actually he did not 

assault the deceased but the stick which was used by deceased to assault him 

while pulled by him struck the deceased yet, in view of the categorical 

statement given by PW1-4 that accused at the night of occurrence uttered that 

he assaulted the deceased Mridul Saikia I do not accept the submission of 

accused that he did not assault deceased.    

38] From the evidence on record the following circumstances are established 

against the accused:- 
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1.  On the date of occurrence at night accused was found near 

the place of occurrence uttering that he assaulted Mridul Saikia. The 

witness PW1 Prodip Gohain and PW2 Chanu Bora found the accused in 

front of their house, i.e., near the place of occurrence while they came 

out after hearing utterance caused by the accused to the effect that he 

assaulted Mridul Saikia. 

2.  Witness PW3, PW4 also heard accused shouting that he 

assaulted the deceased Mridul Saikia. 

3. Immediately thereafter the witnesses PW1-4 and PW6 found 

Mridul Saikia lying dead over pacca road of Malow Ali with injury on his 

person.  

4. The accused leaded and shown the police the pond of one Sri 

Akanman where the weapon of offence was concealed and at the 

instance of accused said lathi was recovered and seized by police. 

5. Witness PW5 Bhubon Gohain who is the gaonburah and PW7 

Akanman Neog and the I O established the fact that the accused came 

along with police near to the pond of Akanman and then accused 

handed over a bamboo lathi which was concealed at the pond of 

Akanman. 

6. The accused also admitted during his 313 Cr P C statement about 

recovery of the bamboo lathi at his instance as claimed by the above 

witnesses. 

39]. Over and above the foregoing circumstances there is the admission on 

the part of the accused regarding his presence at the place of occurrence at the 

time of occurrence. The admitted fact as per section 313 Cr P C of the accused 

is that Mridul Saikia died as the result of getting stroke of a bamboo stick. 
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40] In view of the proved circumstances as discussed above coupled with 

extrajudicial confession, recovery of weapon of assault and admission of 

accused during 313 Cr P C statement it can be safely held that prosecution has 

established clearly that accused had caused death of Mridul Saikia. 

41] Now the question is whether the accused is guilty of committing the 

offence of murder? 

42] In the instant case during the 313 Cr P C statement of the accused, the 

accused took the plea that actually on the night of occurrence, i.e., 26.10.2008 

while was returning back from his shop Mridul Saikia accosting him in front of 

Jyoti Nagar Temple   [Namghar], demanded money from him and while he 

refused to give money then Mridul Saikia assaulted him by fist and blow and 

even though he identified himself as Bhai, Mridul Saikia assaulted him at his 

chest by pulling a stick from the fencing of Bokul bora. It is also stated that 

while on the second time he again tried to assault him he (accused) while tried 

to pull the stick it hit Mridul Saikia and Mridul fell down. It is stated by him that 

he did the above act to save his own life. So he took the plea of right of private 

defence. Now let me scrutinize how far this plea is acceptable. Though accused 

did not adduce any evidence in this respect, yet, two of the witnesses PW1 and 

his wife PW4 disclosed about hearing shouting raised by accused on the night 

of occurrence that as Mridul tried to commit dacoity upon him so he assaulted 

him. This fact brings some corroboration regarding the plea of the accused. 

Apart from this, there was some injury on the person of the accused while he 

was arrested and this was clear from the order dated 18.10.2008 passed by 

learned Magistrate while the accused was produced before him after arrest 

and which is also reflected in the inspection memo. All these facts are 

supportive to the plea taken by the accused. Moreover, the burden of defence 

to establish his plea is not as heavy as that of the prosecution and I do find 

force from the proved circumstances that the accused had acted in defence of 

his right of private defence. 
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43] The question therefore arises as to whether the right of the accused 

extended to causing death. Section 100 IPC reads as follows: 

      “100. When the right of private defence of the body extends to 

causing death. The right of private defence of the body extends under the 

restrictions mentioned in the last preceding section, to the voluntary causing 

of death or of any other harm to the assailant, if the offence which occasions 

the exercise of the right be of any of the descriptions hereinafter 

enumerated, namely:- 

First : Such an assault as may reasonably cause the apprehension 

that         death will otherwise be the consequence of such 

assault; 

Secondly : Such an assault as may reasonably cause the  

apprehension that grievous hurt will otherwise be the 

consequence of such assault; 

Thirdly : An assault with the intention of committing rape; 

Fourthly : An assault with the intention of gratifying unnatural 

lust; 

Fifthly : An assault with the intention of kidnapping or abducting; 

Sixthly : An assault with the intention of wrongfully confining a 

person, under circumstances which may reasonably cause him to 

apprehend that he will be unable to have recourse to the public 

authorities for his release.” 

   44]    In order to bring home the case of the accused within clause First and 

Second of section 100 IPC the burden was on the accused but I find that there 

is no evidence on this point that the assault was of such nature that the 

accused apprehended that he may be killed or grievous injury may be caused to 

him. Hence, in absence of any medical evidence on  record as regards the 
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nature of the injury sustained by the accused and considering the injuries 

caused by the accused to the deceased, I have no hesitation to hold that the 

accused had exceeded his right of private defence which never extended to 

causing death of the deceased.   

45] In the instant case, the medical evidence rendered by the Doctor and 

postmortem report reflects that only one fatal injury was sustained by the 

deceased at the scalp area causing fracture of skull bone. The doctor opined 

that the injury is caused by blunt weapon. If the accused would have any 

intention to cause death of the deceased he would have inflicted more than 

one vital blow on the person of the deceased. The fact that he had only caused 

one fatal blow and that too as the result of demand of money and assault 

caused by the deceased upon him on the night of occurrence shows that he 

had no intention to cause death. From the circumstances discussed above it 

appears that the accused had no intention to cause death of deceased and he 

had acted for the purpose of protecting himself from the attack of deceased. 

There is nothing on record that to show that the accused had any premediation 

or intention of causing death of the deceased. Hence, I hold that the act 

committed by the accused falls under the exception No.2 of section 300 IPC 

and the offence committed by the accused is not an offence under section 302 

IPC but it falls under section 304[Part-II} IPC. Accordingly accused is acquitted 

from charge U/S 302 IPC but he is convicted under section 304[Part-II] of IPC.  

46] Heard the accused on the point of quantum of sentence. He has prayed 

for leniency as he is the only earning member of his family comprising of minor 

children and dependants.  

47] Accused Probin Das is sentenced to undergo R.I. for 6 [six] years and fine 

of Rs. 1,000.00 [Rupees one thousand], in default, S.I. for 3[three months] 

under section 304[Part-II] of IPC. 
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48] The period of detention already undergone by the accused is set off 

under section 428 Cr P C  against the period of his conviction. 

Seized articles be destroyed in due course of law. 

Send a copy of this judgment to the accused free of cost. 

Send a copy of this judgment to the learned District Magistrate, 

Jorhat.  

Given under my hand and seal of this court on this 6th day of 

September, 2012. 

       

            Sessions Judge, Jorhat.   

Dictated & corrected by me: 

 

Sessions Judge, Jorhat. 

Transcribed & typed by: 

Sri Lalit Hazarika, 

[Stenographer] 
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44].             Regarding sentence, the accused persons are heard. They prayed for 

showing them leniency. 

            In the case of murder, death sentence is the extreme penalty. But 

in this case, it is not a case falling under the category of rarest of the rare case 

and therefore, death penalty is not attracted. Alternative sentence is 

imprisonment for life. Accordingly, accused Budheswar Orang and Prodip 

Orang alias Chutu are sentenced to undergo imprisonment for life and also to 

pay a fine of Rs.1,500.00 [ Rupees one thousand five hundred] each, in 

default, further Simple Imprisonment for another 1[one] month each. 

             The period of detention already undergone by both the accused 

shall be set off against the period of their sentence. 

45].             Furnish a copy of judgment free of cost to the accused persons. 

             Send a copy of this judgment to the District Magistrate, Jorhat. 
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              Given under my hand and seal of this court on this 21st day of 

May, 2012. 

Sessions Judge, Jorhat. 

Typed & transcribed by: 

(Sri Lalit Hazarika), 

Stenographer 
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