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Form No. (J) 2 

HEADING OF JUDGMENT IN ORIGINAL SUIT 

District: Jorhat 

IN THE COURT OF THE MUNSIFF NO.1, JORHAT 

Present: Shri Jaspal Singh, AJS. 

Tuesday, the 20th day of March, 2012. 

Money Suit No. 68 of 2010 

Canara Bank…....…….………………..………………Plaintiff 

versus 

1. Sri Rupjyoti Dutta 

2. Sri Pabitra Hazarika…………….………………Defendants 

 

This suit coming on for final hearing on 6.3.12 in 

presence of – 

 

Advocate for the Plaintiff: Smt. S. P. Doley 

Advocate for the Defendants: Shri B. P. Dolakashoria 

 

And having stood for consideration to this day, the Court 

delivered the following judgment:-- 

J U D G M E N T 

1. The case of the plaintiff, in brief, is that the 

defendants approached the plaintiff Bank on 12.3.07 for 

grant of personal loan of Rs.1.00,000/- under the 

category of Can Budget and the defendant no.2 also 

signed in the application form as co-obligant/guarantor 

of the defendant no.1. The plaintiff Bank, on the said 

date, sanctioned a loan of Rs.1,00,000/- to the 

defendants. The loan was repayable in 60 equated 

monthly instalments at the rate of Rs.2,100/- per month. 
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The defendants agreed to repay the loan jointly and 

severally at the rate of 9.25% per annum with quarterly 

rests. The defendants agreed to pay overdue interest at 

the rate of 2% per annum in addition to the normal rate 

in the event of their failure to pay any instalment on 

time. The defendants submitted various documents in 

consideration of the said loan on 12.3.07, such as the 

Salary Certificate, Credit Facility Availed Letter and 

Irrevocable Mandate. The defendants executed various 

documents in consideration of the said loan on 12.3.07, 

such as Sanction Letter, Pronote and Take Delivery 

Letter to DPN. The DDO of the defendant no.1 committed 

vide letter dated 2.1.07 to remit the loan instalments of 

the defendant no.1 from the latter’s salary. 

2. The defendants no. 1 and 2 executed in favour of 

the plaintiff Bank the balance confirmation letter on 

31.10.09 (Acknowledgment of Debt and Security) 

acknowledging / confirming the balance due to the 

plaintiff in respect of the loan amount as on that date. 

3. The defendants failed to keep up the commitments 

undertaken with the plaintiff with regard to repayment of 

the debt due in respect of the aforesaid loan facility. They 

failed to repay the loan amount in accordance with terms 

and conditions of the plaintiff Bank. In spite of the 

requests made by the plaintiff, the defendants failed or 

neglected to regularize the loan account. A sum of 

Rs.1,41,975.00 is due to the plaintiff Bank from the 

defendants jointly and severally under the above loan 

account as on the date of the suit. The plaintiff Bank 

has, therefore, instituted the instant suit praying inter 
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alia for a decree for recovery of Rs.1,41,975.00 with 

interest at the rate of 9.25% + 2% per annum with 

quarterly rest from the date of the suit till realization. 

4. The defendants contested this suit by filing written 

statements. The defendants have averred in their written 

statements inter alia that: (1) the suit is premature and 

no cause of action has arisen for this suit; (2) the suit is 

barred by acquiescence and waiver as because the 

plaintiff has been deducting the loan instalments from 

the borrower’s monthly salaries; and (3) the tenure of 

recovery of loan has not been over/expired and the 

plaintiff has been continuously deducting the loan 

instalments from the borrower’s salary. 

ISSUES 

5 On the basis of the pleadings, the following issues 

were framed in this suit: 

Issue No.1: Whether the defendant no.1 as the borrower 

and the defendant no.2 as a co-obligant have failed to 

repay the loan amount to the plaintiff Bank? 

Issue No.2: Whether the suit is barred by acquiescence 

and waiver? 

Issue No.3: Whether the plaintiff is entitled to the reliefs 

as prayed for? 

6. The plaintiff examined Shri Bubul Kumar Mahanta 

(PW1), the Manager of the plaintiff Bank, Jorhat Branch, 

in support of its case. The defendants, on the other 

hand, declined to examine any witness. 
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DISCUSSION, DECISION AND REASONS THEREFOR 

7. I have gone through the pleadings of the parties and 

the evidence tendered on record. 

Decision on Issue No.1 with reasons 

8. In his evidence on affidavit, Shri Bubul Kumar 

Mahanta (PW1), has deposed inter alia that the 

defendants approached the plaintiff Bank on 12.3.07 for 

grant of personal loan of Rs.1.00,000/- under the 

category of Can Budget. The defendant no.2 also signed 

in the loan application (Ext.1) as co-obligant / guarantor 

of the defendant no.1. The plaintiff Bank, on the said 

date, vide sanction letter (Ext.4) sanctioned a loan of 

Rs.1,00,000/- to the defendants. The loan was repayable 

in 60 EMIs @ Rs.2,100/- per month. The defendants 

agreed to repay the loan jointly and severally at the rate 

of 9.25% per annum with quarterly rests. The defendants 

also agreed to pay overdue interest at the rate of 2% per 

annum in addition to the normal rate in the event of 

their failure to pay any instalment on time. The 

defendants submitted some documents in consideration 

of the said loan on 12.3.07, such as the Salary Certificate 

(Ext.2) and Irrevocable Mandate (Ext.3). The defendants 

executed certain documents in consideration of the said 

loan on 12.3.07, such as Pronote (Ext.5) and Take 

Delivery Letter to DPN (Ext.6). The DDO of the defendant 

no.1 committed vide letter dated 2.1.07 to remit the loan 

instalments of the defendant no.1 from the latter’s 

salary. On 31.10.09, the defendants executed, in favour 

of the plaintiff Bank, Acknowledgment of Debt and 
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Security (Ext.7) acknowledging / confirming the balance 

due to the plaintiff in respect of the loan amount as on 

that date. The defendants failed to repay the loan 

amount in accordance with terms and conditions of the 

plaintiff Bank. In spite of the requests made by the 

plaintiff, the defendants failed or neglected to regularize 

the loan account. As it is apparent from the certified copy 

of the Statement of Account (Ext.9), a sum of 

Rs.1,41,975/- is due to the plaintiff Bank from the 

defendants jointly and severally under the above loan 

account as on the date of the suit. 

9. From the certified copy of the Statement of Account 

(Ext.9), it appears that after the said loan was disbursed 

to the defendant no.1 on 12.3.07, he did not start 

repaying the loan amount (by way of deduction of loan 

instalments from his salary) immediately from the next 

month, that is, April 2007. In fact, no loan instalment 

was credited to his loan account from April 2007 to 

November 2009. Due to this default on the part of the 

defendant no.1 in repaying the loan, interest kept on 

accumulating on the principal amount of Rs.1,00,000/- 

and till November 2009 the total outstanding amount 

became Rs.1,32,204/-. On 1.12.2009, an amount of 

Rs.8,400/- (that is, four instalments) was first credited to 

his loan account. Thereafter, on 22.12.2009, an amount 

of Rs.6,300/- (that is, three instalments) was credited to 

his loan account. Since thereafter, the defendant no.1 

had been paying the loan instalment of Rs.2,100/- every 

month till July 2010. As on 21.7.2010, an amount of 
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Rs.1,12,575/- was due to the plaintiff from the 

defendants, as it appears from Ext.9.  

10. It is pertinent to mention that from April 2007 till 

July 2010 the defendant no.1 was supposed to pay 

altogether 40 loan instalments to the plaintiff Bank 

towards repayment of the loan. But, from Ext.9, it is 

apparent that the defendant no.1 has paid only 14 loan 

instalments. Therefore, it cannot be disputed that the 

defendant no.1 did not regularize his loan till the filing of 

this suit though 40 months had elapsed since the loan 

facility was availed. One of the defendants’ contentions, 

as it appears from the cross-examination of PW1, is that 

the loan was sanctioned to be repaid in 60 months, and 

no cause of action had arisen for the filing of this suit as 

because the plaintiff Bank had been deducting the loan 

instalment every month till immediately prior to this suit. 

But, I am not inclined to accept this contention as 

because it was incumbent upon the defendant no.1 to 

regularize the loan at the earliest. But he failed to do so. 

Forty months had elapsed since the sanction of the loan 

till the filing of this suit, but only fourteen instalments 

were paid by the defendant no.1 till the filing of this suit, 

and this depicts the irregular status of the loan even 

after expiry of forty months. 

11. Another contention of the defendants, as it appears 

from the cross-examination of PW1, is that there is no 

Statement of Account for the period subsequent to the 

filing of this suit, and PW1 has deposed that the 

defendant no.1 may be repaying the loan subsequent to 

the date of this suit. The contention of the defendants is 
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that the defendant no.1 has still been repaying the loan 

amount every month. Well, burden was upon the 

defendants to prove that the defendant no.1 has been 

paying the loan instalment every month even after the 

institution of this suit. But they have not adduced any 

evidence, oral or documentary, to prove this fact. 

12. Therefore, I have no alternative but to arrive at a 

conclusion that the defendants have failed to repay the 

loan to the plaintiff Bank as per terms and conditions of 

the loan. This issue is, accordingly, decided in the 

affirmative and in favour of the plaintiff. 

Decision on Issue No.2 with reasons 

13. In common parlance, waiver means the voluntary 

surrender of a known right, or, conduct supporting an 

inference that a particular right has been relinquished. 

Acquiescence means conduct recognizing the existence 

of a transaction and intended to permit the transaction 

to be carried into effect, or, a tacit agreement. 

14. The defendants contend that the very act of the 

plaintiff Bank’s accepting the loan instalments from the 

defendant no.1 from December 2009 shows that the 

plaintiff Bank had waived and acquiesced the default on 

the part of the defendant no.1 in payment of the loan 

instalments since April 2007. But I am not ready to 

accept this contention as because it is not that the 

plaintiff Bank had waived or relinquished its right to 

realize the loan instalments. The plaintiff Bank had the 

right to realize the loan instalments every month, and as 

because the defendant no.1 had failed to pay the 
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instalments regularly, interest was charged by the 

plaintiff Bank every month. Further, there is no question 

of acquiescence as because the loan transaction was 

expressly there and the defendant no.1 was duty-bound 

to repay the loan instalments regularly. The loan 

transaction was not supposed to be nullified just 

because the defendant no.1 had defaulted in the 

repayment of loan instalments, and, thus, there is no 

question of the plaintiff’s acquiescing to the carrying out 

of the said transaction. 

15. In the result, the issue at hand is decided in the 

negative and in favour of the plaintiff. 

Decision on Issue No.3 with reasons 

16. In view of the foregoing discussion, the plaintiff is 

entitled to the reliefs as prayed for. But, the plaintiff is 

not entitled to recovery of an amount of Rs.1,41,975/-, 

as prayed for. On the other hand, the plaintiff is entitled 

to recovery of an amount of Rs.1,12,575/- as because till 

21.7.2010 the outstanding balance in the loan account 

was Rs.1,12,575/- and not Rs.1,41,975/- (see Ext.9). 

The plaintiff is also entitled to claim interest on the said 

amount at the rate of 9.25% + 2% per annum (that is, 

11.25% per annum) with effect from the date of the suit 

till realization.      

ORDER 

The suit is partly decreed on contest with costs. 

The plaintiff Bank is entitled to recover, from the 

defendants, an amount of Rs.1,12,575/- along with 



9 

 

interest thereon @ 11.25% per annum with effect 

from the date of this suit till realization. 

Prepare a decree accordingly. 

Given under my hand and the seal of this Court on this 

the 20th day of March, 2012, at Jorhat. 
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APPENDIX 

Witness examined by the Plaintiff: 

Shri Bubul Kumar Mahanta (PW1) 

Documents exhibited by the Plaintiff: 

1. Loan Application (Ext.1) 

2. Salary Certificate (Ext.2) 

3. Irrevocable Mandate (Ext.3) 

4. Sanction Letter (Ext.4) 

5. Pronote (Ext.5) 

6. Take Delivery Letter (Ext.6) 

7. Acknowledgment of Debt (Ext.7) 

8. Specimen Signature Card (Ext.8) 

9. Statement of Account (Ext.9) 

Witness examined by the Defendants: 

None 

Documents exhibited by the Defendants: 

None 

 

            

           

          (SHRI JASPAL SINGH) 

            Munsiff No.1:: Jorhat 

 


