
1 

 

 

Form No. (J) 2 

HEADING OF JUDGMENT IN ORIGINAL SUIT 

District: Jorhat 

IN THE COURT OF THE MUNSIFF NO.1, JORHAT 

Present: Shri Jaspal Singh, B.Sc. (Hons.), LL.B., A.J.S. 

Monday, the 28th day of May, 2012. 

Money Suit No. 51 of 2010 

Sri Sidananda Das………………………………………….………Plaintiff 

versus 

Dr. Jitenda Nath Das……………………………….……….…Defendant 

 

This suit coming on for final hearing on 7.5.2011, 23.6.2011, 

29.9.2011, 22.3.2012 and 7.5.2012 in presence of:– 

 

Advocate for the Plaintiff: Shri J. D. Sarmah 

Advocate for the Defendant: Shri R. P. Dhar 

 

And having stood for consideration to this day, the Court 

delivered the following judgment:-- 

J U D G M E N T 

1. The case of the plaintiff, in brief, is that he paid an 

amount of Rs.1,05,000/- to the defendant as advance amount 

for purchasing the land of the defendant.  But the defendant 

failed to perform his obligation to give the land to the 

plaintiff.  After a mutual discussion, however, the plaintiff 

desired to withdraw the said amount. An agreement was 

executed between the parties on 19.6.2009 in presence of 

witnesses and the defendant returned Rs.30,000/- out of 

Rs.1,05,000/- to the plaintiff and agreed to return the rest 

amount within three months from the date of the execution of 
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the said agreement.  However, after the lapse of three months 

the defendant never got in touch with the plaintiff to return 

the remaining amount.  Finding no alternative, the plaintiff 

visited the residence of the defendant on 3.1.2010, 15.2.2010 

and 20.5.2010 with witnesses seeking the said remaining 

amount but the defendant refused to return the said amount.  

The plaintiff has, therefore, instituted this suit for recovery of 

an amount of Rs.75,000/- with interest thereon at the rate of 

10% per annum. 

2. In his written statement, the defendant has stated inter 

alia that during the first part of the year 2009 he was in 

search of some customers for sale of a portion of his land for 

the purpose of getting some finance for his on-going 

construction of his nursing home at Borholla.  In the process, 

the plaintiff came to the defendant and desired to purchase at 

least 2 Kathas of land of the defendant.  The defendant agreed 

to sell the said portion of land to the plaintiff but subject to 

payment of Rs.1,05,000/- as an advance.  The plaintiff 

accordingly paid the said amount to the defendant and the 

defendant gave an acknowledgement of receipt in writing to 

the plaintiff.  In the first week of June, 2009, the plaintiff met 

the defendant and expressed his inability to purchase the land 

of the defendant on the pretext that he had got some other 

suitable land, and requested the defendant to return the 

advance money.  The defendant was not in a position to return 

the said advance amount of Rs.1,05,000/- at that point of 

time as because he had already invested the said money in his 

on-going construction. The defendant took some time to 

return the said amount by instalment. The plaintiff agreed 

and on 19.6.2009 a document was written in the house of the 

defendant between both the parties in presence of witnesses 

with a stipulation that the defendant would return a sum of 
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Rs.30,000/- on the said date and would pay the rest amount 

within three months. The defendant then paid Rs.30,000/- to 

the plaintiff. During the period between August 2009 and 

November 2009, the plaintiff visited the residence of the 

defendant twice and he received a total sum of Rs.60,000/- 

from the defendant, Rs.30,000/- on 23.8.2009 and 

Rs.30,000/- on 15.11.2009, in presence of local persons Sri 

Pabon Haloi, Sri Raju Saikia and Sri Lakhi Das. Thus, the 

plaintiff has already received a sum of Rs.90,000/- out of 

Rs.1,05,000/- from the defendant.  The plaintiff is to get only 

Rs.15,000/- from the defendant. 

ISSUES 

3. On the basis of the pleadings of both the sides, the 

following issues were framed in this suit by my learned 

predecessor: 

Issue No.1:  Whether there is a cause of action for the suit? 

Issue No.2:  Whether the plaintiff is entitled to recover 

Rs.75,000/- from the defendant and interest @ 10% p.a. as 

claimed? 

Issue No.3:  Whether the defendant is only liable to pay 

Rs.15,000/-? 

Issue No.4:  To what other relief/reliefs are the parties 

entitled? 

DISCUSSION, DECISION AND REASONS THEREFOR 

4. The plaintiff has examined as many as four witnesses in 

support of its case. The defendant has, on the other hand, 

examined three witnesses in support of his case. I have gone 

through the pleadings of the parties and the evidence 
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tendered on record, and also heard the arguments of the 

learned advocates for both the sides. 

Decision on Issue No.1 with reasons 

5. The contention of the plaintiff in this suit is that he had 

paid Rs.1,05,000/- to the defendant as advance money for 

purchasing a portion of the latter’s land.  However, the 

plaintiff later desired to withdraw the money from the 

defendant as the latter had failed to perform his obligation of 

selling his land. Both of them mutually agreed, vide an 

agreement dated 19.6.09 (Ext.1), that the defendant would 

pay to the plaintiff an amount of Rs.30,000/- on that day 

itself and would pay the remaining amount within three 

months.  The defendant accordingly paid Rs.30,000/- to the 

plaintiff on 19.6.09, but he failed to pay the remaining amount 

to the plaintiff within the stipulated period of three months.  

Therefore, the plaintiff went to the house of the defendant 

with witnesses on three different dates to demand the balance 

amount of Rs.75,000/- but the latter refused to pay any 

money to the plaintiff.  The defendant, on the other hand, 

contends that he had paid Rs.30,000/- twice to the plaintiff 

on two occasions at his residence in presence of witnesses.  

Therefore, only an amount of Rs.15,000/- is due from his side 

to the plaintiff. The averments made by both the sides in their 

respective pleadings unerringly go to show that there is cause 

of action for this suit. The issue is, accordingly, decided in the 

affirmative. 

Decisions on Issues No.2 and 3 with reasons 

6. Both these issues are taken up together as because 

discussion on the same set of facts is necessary to arrive at 

decisions thereon. It has been admitted by the defendant in 
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this suit that the plaintiff had paid him an amount of 

Rs.1,05,000/- as advance money for purchasing his land. It 

has also been admitted by the defendant that an agreement 

was executed between the parties on 19.6.2009 in presence of 

witnesses and the defendant had returned Rs.30,000/- out of 

Rs.1,05,000/- to the plaintiff on the date of agreement itself 

and had agreed to return the rest amount within three months 

from the date of the execution of the said agreement. The 

controversy, however, is as to what happened thereafter. The 

plaintiff contends that as the defendant had failed to return 

the remaining amount within the said period of three months, 

he visited the residence of the defendant on three instances 

with witnesses but the latter refused to pay him any money. 

The defendant, on the other hand, contends that the plaintiff 

came to his residence on two occasions and he gave 

Rs.30,000/- to the plaintiff on each occasion in presence of 

witnesses, that is, he gave to the plaintiff a total amount of 

Rs.60,000/- on the said two occasions.    

7. Burden of proof is upon the plaintiff, under Section 101 

of the Evidence Act, to prove the existence of facts which he 

has asserted in this suit as because it is he who desires this 

Court to give judgment as to his legal right (to get back the 

money) and the defendant’s legal liability (to pay back the 

money) dependent on the existence of these facts. Further, as 

provided under Section 102 of the Evidence Act, burden of 

proof in this suit is upon the plaintiff as because it is the 

plaintiff who would fail if no evidence at all were given on 

either side. In course of arguments, the learned advocate for 

the defendant has placed reliance on a decision of the Hon’ble 

Gujarat High Court, reported in Ranchhodbhai Somabhai 

and Anr. v. Babubhai Bhailalbhai and Ors., AIR 1982 

Guj. 308, in which Their Lordships have very clearly 
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explained the scope of Sections 101 and 102 of the Evidence 

Act. It was observed in that decision by Their Lordships as 

follows: 

“It is also well to bear in mind that there is an essential distinction between 

"burden of proof" and "onus of proof"; burden of proof lies upon the person 

who has to prove a fact and it never shifts, but the onus of proof shifts. Such a 

shifting of onus is a continuous process in the evaluation of evidence (see A. 

Raghavamma v. A. Chenchamma, AIR 1964 SC 136). Burden of proof 

has two distinct meanings, namely, (i) the burden of proof as a matter of law 

and pleadings, and (ii) the burden of proof as a matter of adducing evidence. 

Section 101 of the Evidence Act deals with the former and Section 102 of the 

Evidence Act with the latter. The first remains constant but the second shifts. 

In a claim application, therefore, the burden of proof, in the first sense, 

certainly lies on the claimant. If he examines himself and his witness, if any, 

and if the evidence, tested in the light of the principles set out above, is found 

to be acceptable, the onus shifts on the tortfeasor to prove those circumstances, 

if any, which dislodge the assertions of the claimant. If the tortfeasor fails to 

prove before the Court any fact or circumstance which tends to affect the 

evidence led by the claimant, the claimant would be entitled to ask the Court to 

hold that he has established the case and, on that basis, to make a just award. It 

would, thus, appear that though the legal burden – the burden as a matter of 

law and pleadings – remains constant on the claimant, the burden as a matter 

of adducing evidence changes often times as the trial of the claim petition 

progresses.”  

8. Coming directly to controversy involved in the case at 

hand, the initial burden as a matter of adducing evidence, or, 

in other words, the initial onus, is certainly upon the plaintiff 

to prove that the defendant has not yet paid to him the 

balance amount of Rs.75,000/-. He has examined altogether 

four witnesses in this suit, including himself. In his evidence 

on affidavit, the plaintiff (PW1) has reiterated the facts 

averred by him in his plaint.  He has stated in his plaint as 

well as in his evidence on affidavit that as the defendant had 

failed to return the remaining amount of Rs.75,000/- to him 

within three months of the execution of the agreement dated 

19.6.2009 (Ext.1), he had visited the residence of the 
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defendant on 3.1.2010, 15.2.2010 and 20.5.2010 with 

witnesses Sri Dipanka Bora, Sri Padmadhar Rajkhowa and 

Kaliram Das seeking the said remaining amount but the 

defendant refused to return the said amount.  During his 

cross-examination, the plaintiff has denied the suggestion put 

by the learned advocate for the defendant that the defendant 

had paid Rs.30,000/- to him twice at his (defendant’s) 

residence on 23.8.2009 and 15.11.2009 respectively.  The 

plaintiff has also denied the suggestion of the learned 

advocate for the defendant that the defendant has paid the 

total amount of Rs.90,000/- to him. The plaintiff has 

examined the said three persons as his witnesses in this suit. 

During cross-examination, on being asked by learned 

advocate for the defendant as to at what time on the same 

dates they had visited the residence of the defendant, the 

witness Sri Dipanka Bora (PW2) replied that they had gone to 

the house of the defendant at 7:30 AM on 3.1.2010, and at 

about 8:00 AM on 15.2.2010 and 20.5.2010.  Though the 

witness Sri Padmadhar Rajkhowa (PW3) has stated in his 

evidence on affidavit that he had visited the house of the 

defendant along with the plaintiff and Sri Dipanka Bora and 

Sri Kaliram Das “on the dates mentioned in para 5 of the 

plaint”, he has clearly uttered the said three dates, i.e. 

3.1.2010, 15.2.2010 and 20.5.2010, during his cross-

examination on being asked by the learned advocate for the 

defendant.  The witness Sri Kaliram Das (PW4) has also 

deposed all the relevant facts in his evidence on affidavit, but 

he has not been cross-examined elaborately by the learned 

advocate for the defendant.  Thus, it is apparent that the said 

three witnesses have fully supported the case of the plaintiff.  

According to my considered view, the plaintiff has discharged 

his burden of proving that he is entitled to recover 
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Rs.75,000/- from the defendant. The onus has, therefore, 

shifted to the defendant to disprove the same. 

9. The defendant has examined himself and his two 

witnesses, namely Sri Raju Saikia and Sri Lakhiram Das, in 

support of his case.  The defendant (DW1) has reiterated all 

those facts which he has stated in his written statement.  In 

his cross-examination, he has admitted that he has not 

adduced any documentary evidence in support of the fact that 

he had returned Rs.75,000/- to the plaintiff. The witnesses Sri 

Raju Saikia (DW2) and Sri Lakhiram Das (DW3) have 

strangely deposed, in their evidence on affidavit, the entire 

case of the defendant out of the blue. They have deposed all 

the facts which the defendant has stated in his written 

statement as well as in his evidence on affidavit. But what 

appears to me from the written statement as well as from the 

evidence on affidavit of the defendant is that the said two 

witnesses were allegedly present only at the time of payment 

of the amount of Rs.30,000/- twice on 23.8.09 and 15.11.09 to 

the plaintiff on the part of the defendant at the latter’s 

residence.  In their cross-examination also, the said two 

witnesses have admitted that they do not know about any 

agreement between the plaintiff and the defendant. Therefore, 

the testimonies of the said two witnesses of the defendant are 

not worth banking on. 

10. Another thing which needs to be noted here, and which 

I cannot also readily accept, is that the defendant did not take 

any acknowledgement in writing from the plaintiff at the time 

of his making payment of Rs.30,000/- to the plaintiff twice on 

23.8.09 and 15.11.09 at his residence. Why I say I cannot 

readily accept it is because on 19.6.2009 an agreement in 

writing was entered into between the plaintiff and the 
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defendant at the latter’s residence and in that agreement the 

plaintiff had acknowledged the receipt of Rs.30,000/- which 

the defendant had paid to him on that day. So, when the 

payment of the amount of Rs.30,000/- on 19.6.2009 by the 

defendant to the plaintiff was done in black and white wherein 

the plaintiff had acknowledged the receipt of the said amount 

by putting his signature, I fail to understand as to why the 

alleged payment of Rs.30,000/-, allegedly made to the 

plaintiff twice on 23.8.09 and 15.11.09, was so made orally 

and why the defendant did not take any acknowledgement in 

writing from the plaintiff for the said payments. This belies 

the claim of the defendant. 

12. There is yet another thing which is worth taking note of. 

In course of his arguments, the learned advocate for the 

defendant has submitted inter alia that the plaintiff has not 

examined Sri Pabon Haloi in support of his case and so an 

adverse inference must be drawn against the plaintiff. But, 

from the averments made in the plaint, what appears to me is 

that Sri Pabon Haloi was just a witness to the execution of the 

agreement dated 19.6.09 which is not in dispute in this suit. 

The defendant has admitted in his written statement that the 

said agreement was indeed executed between the parties at 

his residence. As per Section 58 of the Evidence Act, facts 

admitted need not be proved. So, it was not incumbent upon 

the plaintiff to prove the execution of the said agreement by 

bringing Sri Pabon Haloi into the witness-box. On the other 

hand, it was actually incumbent upon the defendant to bring 

Sri Pabon Haloi into the witness-box to prove that he had 

made payment of Rs.30,000/- to the plaintiff twice on 

23.8.09 and 15.11.09 at his residence, for, it has been averred 

by the defendant in his written statement that the said 

payment was made in presence of Sri Pabon Haloi, Sri Raju 
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Saikia and Sri Lakhi Das. So, an adverse inference needs to be 

drawn under Section 114(g) of the Evidence Act against the 

defendant, and not against the plaintiff. 

13. In view of the above discussion, I am of the considered 

view that the defendant has not been successful in bringing 

home the circumstances which would have disentitled the 

plaintiff to the relief(s) in this suit. The defendant has not 

been able to prove, in this suit, his contention that he had 

made payment of Rs.30,000/- to the plaintiff twice on 

23.8.09 and 15.11.09 respectively. Therefore, the plaintiff is 

entitled to recover an amount of Rs.75,000/- from the 

defendant. The plaintiff has also claimed interest at the rate of 

10% per annum on the said amount of Rs.75,000/- from the 

date of institution of this suit till full and final recovery. The 

plaintiff is, unquestionably, entitled to claim interest on the 

said amount. Section 34 (1) of the Code of Civil Procedure 

provides for awarding interest on the principal sum adjudged 

at a reasonable rate where the decree is for the payment of 

money. The interest-rate of 10% per annum is, according to 

my considered view, quite a reasonable one in the present day 

perspective. Therefore, the plaintiff is entitled to recover, from 

the defendant, an amount of Rs.75,000/- with interest 

thereon at the rate of 10% per annum from the date of 

institution of this suit till full and final realization. In the 

result, issue No.2 is decided in the affirmative and issue No.3 

is decided in the negative. Both these issues are answered in 

favour of the plaintiff. 

Decision on Issue No.4 with reasons 

14. In view of my decisions on Issues No.2 and 3, the 

plaintiff is entitled to recover, from the defendant, an amount 

of Rs.75,000/- with interest thereon at the rate of 10% per 
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annum from the date of institution of this suit till full and 

final realization. This apart, the plaintiff is also entitled to the 

cost of this suit. This issue is answered accordingly. 

ORDER 

The suit is decreed on contest with costs. 

The plaintiff is entitled to recover, from the 

defendant, an amount of Rs.75,000/- with interest 

thereon at the rate of 10% per annum from the date 

of institution of this suit till full and final realization. 

Draw a Decree accordingly. 

Given under my hand and the seal of this Court on this the 

28th day of May, 2012, at Jorhat. 
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APPENDIX 

Witnesses examined by the Plaintiff: 

1. Sri Sidananda Das (PW1) 

2. Sri Dipanka Bora (PW2) 

3. Sri Padmadhar Rajkhowa (PW3) 

4. Sri Kaliram Das (PW4) 

Documents exhibited by the Plaintiff: 

Agreement dated 19.6.09 (Ext.1) 

Witnesses examined by the Defendant: 

1. Dr. Jitendra Nath Das (DW1) 

2. Sri Raju Saikia (DW2) 

3. Sri Lakhiram Das (DW3) 

Documents exhibited by the Defendant: 

None 

            

           

      (SHRI JASPAL SINGH) 

            Munsiff No.1:: Jorhat 

                            

              

     

 

                

 

 

 


