
IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE : JORHAT.

PRESENT : Md. Manwar Ali, M.A.,LL.B., A.J.S.,
Chief Judicial Magistrate,
Jorhat.

For the prosecution ..... Mrs. D.Hazarika, Addl.P.P.
For the accused persons  ..... Mr. A.R.Bora,

Mr. Rantu Bora and 
Mrs. Bijulata Das ...... Advocates.

Ref. : G.R.case No. 387 of 2010.
State of Assam

-vs-
1) Rupjyoti Sarma alias Babu,
2) Bijoy Bora,
3) Diganta Bahek,
4) Gopal Bora alias Bhim,
5) Munna Phukan,
6) Horesh Saikia alias Abhijit,
7) Prabin Neog and 
8) Hemanta Dutta ..... Accused persons.

Under sections 447/435/336/506/379 of the I.P.C.

Charges framed on ....... 09.08.2011.
Evidence recorded on ....... 03.02.2012; 05.07.2012;

30.07.2012; 11.09.2012;
29.09.2012.

Statements recorded on ....... 08.10.2012.
Arguments heard on ....... 15.10.2012 & 25.10.2012.
Judgment delivered on ....... 03.11.2012.

JUDGMENT

1. The prosecution initiated this case on receipt of an ejahar at 

Rowriah  Police outpost filed by one Sri Narayan Singh Bora  of Bahek 

Gaon, under Jorhat police station, alleging therein that on 06.04.2010 at 

about 7-30 p.m. during the absence of his father from the house, the above 

named  accused persons trespassed into their house compound, damaged 

the verandah of the house and  set the cowshed on fire and also broke the 

window panes of the house. They also damaged their coop and committed 

theft of nine fowls therefrom. Thereafter, they pelted stones on the roof of 
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their house damaging the tin sheets and threatened all three of them with 

dire consequences.  

2. On  receipt  of  the  said  ejahar,  the  In-charge  of  Rowriah 

police  outpost  entered  the  same  vide  G.D.  Entry  No.  104  dated 

07.04.2010 and forwarded the same to the Officer-in-charge, Jorhat police 

station,  for  registration  of  a  case.  Accordingly,  the  officer-in-charge, 

Jorhat police station, registered a case as Jorhat P.S. Case No. 199/2010, 

u/s 143/447/435/427/336/379/506  of the I.P.C. and entrusted  Sri Promod 

Rezak, A.S.I. of police, to take up the investigation of the instant case. 

After completion of the investigation, the Officer-in-charge, Jorhat police 

station,  Sri  Purnananda Gogoi  submitted charge sheet  against  accused 

persons Diganta bahek, Munna Phukan, Gopal Bora alias Bhim, Horesh 

Saikia,  Babu Sarma,  Bijoy Bora,  Hemanta  Dutta  and Prabin Neog u/s 

143/447/435/427/336/379/506   of the I.P.C.

3. On appearance of the accused persons before the Court, the 

necessary copies were furnished to them u/s  207 of  the Cr.P.C.   After 

hearing both sides,  charges  u/s 447/435/427/336/379/506 of the I.P.C. 

were framed against accused persons. The charges having been read over 

and  explained  to  them,  all   accused  persons  pleaded  not  guilty  and 

claimed to be tried.

4. The prosecution, in support of its case, examined as many as 

six witnesses  including the  I.O. who were cross-examined by the defence 

at length. At the closure of the evidence of the prosecution, the accused 

persons were examined u/s 313 of the Cr.P.C. and their statements were 

also recorded. The defence plea of the accused was nothing but an utter 
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denial.  The accused persons also declined to adduce any evidence in their 

defence. I have heard the arguments advanced by the learned counsel of 

both sides.

POINTS FOR DETERMINATION :

5. (i)  Whether  the accused persons,  being members of  an unlawful 

assembly, committed criminal trespass by entering into the courtyard of 

Narayan Singh Bora as alleged on the relevant date, time and place and 

thereby committed an offence punishable u/s 447/143 of the I.P.C. ?

 (ii) Whether the accused persons caused mischief by setting fire to 

the cowshed and the coop of the informant as alleged on the relevant date, 

time and place and thereby committed an offence punishable u/s 435 of 

the I.P.C. ?

 (iii) Whether the accused persons also caused mischief to the house 

of the informant by breaking the windows and its verandah as alleged on 

the  relevant  date,  time  and  place  and  thereby  committed  an  offence 

punishable u/s 427 of the I.P.C. ?

 (iv) Whether the accused persons also pelted stones on the roof of 

the house of the informant endangering life or personal safety of others as 

alleged on the relevant date, time and place and thereby committed an 

offence punishable 336 of the I.P.C. ?

 (v)   Whether   the  accused persons also  committed  theft  of  nine 

cocks from the house of the informant as alleged on the relevant time, 

date and place and thereby committed an offence punishable u/s 379 of 

the I.P.C. ?



 (vi)  Whether the accused persons also threatened the informant and 
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others with dire consequences as alleged on the relevant date, time and 

place and thereby committed an offence punishable u/s 506 of the I.P.C. ?

DISCUSSION, DISCISION AND REASONS THEREOF :

6. P.W.1 Narayan Singh Bora, the complainant, deposed that he 

knows all the accused persons. On 06.04.2010 at night, while he along 

with his  sister  and younger  brother  was sitting in  the verandah of  the 

house, there was some hue and cry on the road and thereafter, the accused 

persons trespassed into their house and damaged the walls of the house. 

They also pelted stones on the tin-roof of the house causing damage to it. 

They set fire on their cowshed and the coop and also committed theft of 

fowls.  The accused persons also damaged the plants of their  premises. 

After about half an hour the police came along with fire brigade, but by 

that time the accused persons left the place of occurrence. Then he filed 

the ejahar with the police. He confirmed the ejahar marked as Ext.1 with 

his signature marked as Ext.1(1).  In his cross-examination he stated that 

the ejahar was written by another person as he cannot write Assamese. 

But the ejahar does not contain the name of the scribe. He also did not put 

his signature in the ejahar but his name was written by another person as 

the  informant.   He also  admitted  that  his  father  had  been  arrested  by 

police in connection with a murder case prior to the alleged occurrence. 

Many other suggestions were put to this witness by the defence, but he 

denied. 

7. P.W.2 Loknath Bora deposed that he knows  the informant 



and the accused persons. Though there was some incident about two years 

back, he did not see the same nor he could say anything about it. 
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8. P.W.3 Bubul Bora deposed he also knows the informant as 

well as the accused persons. About two years back the alleged occurrence 

took place, but he did not see the same. His house is situated near the 

house of the informant, but the police did not tell  him anything about the 

incident.  In  his  cross-examination  he  stated  that  the  informant  is  his 

younger  brother.  He did  not  see  any  incident  nor  the  police  told  him 

anything. 

9. P.W.4 Bogiram Bahek, the Government Gaonburha,  deposed 

that he knows the informant and also the accused persons. The alleged 

incident took place about  one and half year back, but he did not see the 

same. The police also did not ask him anything in this regard.

10. P.W.5 Mukul Bora deposed that though he knows both the 

parties, he has no knowledge about the alleged occurrence.

11. P.W.6,  Promod  Razek,  ASI  of  police,  deposed  that  on 

09.04.2010 while he was posted at Rowriah police outpost, on receipt of 

an  ejahar  from  one  Narayan  Singh  Bora,  the  In-charge  of  the  police 

outpost  forwarded the same to Jorhat police station for registering a case. 

Accordingly, Jorhat P.S. Case No. 129/10 u/s 143/447/435/427/379/506 of 

the I.P.C. and  he was endorsed to take up the investigation of the instant 

case. He visited the place of occurrence and prepared a sketch map of it. 

He confirmed the sketch map marked as Ext.2 with his signature marked 

as Ext.2(1). He also seized some broken pieces of glass and burnt bamboo 



vide M.Ext.1. He also confirmed the seizure list marked as Ext.3 with his 

signature marked as Ext.3(1). He however could not arrest the accused 

persons as they were untraceable. Subsequently, S.I. Bidyut Bikash Bora 
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filed the charge sheet vide Ext.4. Ext.4 (1) is the signature of S.I. Bidyut 

Bikash  Bora  which  is  known  to  him.  In  his  cross-examination  P.W.6 

stated  that  the  informant  did  not  tell  him that  his  younger  sister  and 

brother  were  present  at  the  time  of  occurrence  and  that  the  accused 

persons had cut the plantain trees in their premises. 

12. In State of U.P. Vs. Babu Ram, (2000)4 SCC 515, in para 23 

of the said Report, it was held that :

 “23.  Depositions of witnesses, whether they are examined on the 

prosecution side or as Court witnesses, are oral evidence in the case and 

hence the scrutiny thereof shall be without any predilection or bias. No 

witness is entitled to get better treatment merely because he was examined 

as a prosecution witness or even as a Court witness. It is judicial scrutiny 

which is warranted in respect of the depositions of all witnesses for which  

different yard-sticks cannot be prescribed as for those different categories 

of witnesses.”

13. A witness is normally to be considered independent unless he 

or she springs from sources which are likely to be tainted and that usually 

means unless the  witness has cause, such as enmity against the accused, 

to wish to implicate him falsely. Ordinarily a close relation would be the 

last to screen the real culprit and falsely implicate an innocent person. It is 

true when feelings run high and there is personal cause for enmity that 



there is a tendency to drag in an innocent person against whom a witness 

has a grudge along with the guilty, but foundation must be laid for such 

criticism and the mere fact of relationship far from being a foundation is 

often sure guarantee of truth. However, we are not attempting any 
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sweeping generalization. Each case must be judged on its own facts.  Our 

observations  are  only  made  to combat what is so often put forward in 

cases before us as a general rule of prudence. There is no such general 

rule. Each case must be limited to and be governed by its own facts.

14. The Hon'ble Apex Court in the case of Haryana-vs-Surender 

and others, AIR 2007 SC 2312 observed that -

 “The golden thread which runs through the web of administration 

of  justice  in  criminal  cases  is  that  if  two  views  are  possible  on  the 

evidence adduced in the case, one pointing to the guilt of the accused and 

the other to his innocence, the view which is favourable to the accused 

should be adopted. The paramount consideration of the Court is to ensure 

that miscarriage of justice is prevented.”

15. I have carefully sifted the evidence on record. In view of the 

above position of the case and also the evidence of the witnesses, I have 

found  that  the  prosecution  has  failed  to  establish  the   offences   u/s 

143/447/435/427/336/379/506  of the I.P.C. against the accused persons. 

The ingredients of offence u/s 143/447/435/427/336/379/506  of the I.P.C. 

have not been proved against them. Hence, the accused persons, namely 

Rupjyoti Sarma alias Babu, Bijoy Bora, Diganta Bahek, Gopal Bora alias 



Bhim,  Munna  Phukan,  Horesh  Saikia  alias  Abhijit,  Prabin  Neog  and 

Hemanta  Dutta  are  acquitted  from  the  charge/offences  u/s 

143/447/435/427/336/379/506  of the I.P.C. for the interest of justice on 

the ground of benefit of doubt and they are set at liberty forthwith. Their 

bailors stand discharged from the liability. 
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18. Signed, sealed and delivered in the open Court on this 3rd 

day of  November, 2012, at Jorhat.

                                                                            Chief Judicial Magistrate,
                                                                                           Jorhat.

Dictated & corrected by me :

Chief Judicial Magistrate,
               Jorhat.

Transcribed & typed by :

P.K.Bora,
Stenographer.

 


