
IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE : JORHAT.

PRESENT : Md. Manwar Ali, M.A.,LL.B., A.J.S.,
Chief Judicial Magistrate,
Jorhat.

For the prosecution ...... Mrs. D. Hazarika, Addl.P.P.
For the accused ...... Mrs. Bijulata Das, Advocate.

Ref. : G.R.Case No. 167 of 2004.
State of Assam

-vs-
Dilip Boruah ...... Accused.

Under sections 493/417  of the I.P.C. 

Charges framed on ..... 11.09.2006.
Evidence recorded on ..... 19.05.2011; 09.08.2011;
Statement recorded on ..... 18.10.2012.
Arguments heard on ..... 05.11.2012.
Judgment delivered on .....

J U D G M E N T

1. The case of the prosecution, in brief, is that on 20.03.2004, 

one Smti. Rupali  Bora,  of Khangia Chuk, Baligaon, under Pulibor police 

station,  lodged a complaint in this Court alleging therein that accused 

Dilip Boruah frequently visited her  house and on 22.01.2004 at  about 

6-00 to 7-00 p.m. in the Farm house of her father at Malowpathar, taking 

advantage  of the absence of any other person in the house, forcefully 

indulged  in  sexual  intercourse  with  her  and  when  she  protested,  he 

promised to  marry her.  On 26.01.2004 at  night  the accused again had 

sexual intercourse with her against her consent with the promise to marry 

her. As a result, she became pregnant and she had to divulge the matter  to 

her parents. Then the accused on 13.03.2004  took her to the house of his 

uncle and  thereafter to the house of her sister at Charingia and  at last the 

accused, on the pretext of searching for a rented house, left her there.
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2. The said complaint was forwarded to the officer-in-charge, 

Pulibor  police station, for registration of a case and to  investigate the 

case and  submit F.F. Accordingly, on receipt of the said complaint, the 

officer-in-charge  of  Pulibor   police  station registered the Pulibor   P.S. 

Case No. 18/04,  u/s 376/366/420  of the I.P.C.  and caused  investigation. 

After  completion of  the investigation the I.O.   submitted charge sheet 

against accused  Dilip Boruah u/s 376/366/420  of the I.P.C.

3. In due course, the accused appeared before the Court and the 

copies of relevant documents were furnished to  him u/s 207 Cr.P.C.  The 

alleged  offences   against  the  accused,  being  triable  by  the  Court  of 

Sessions,  the  case  was  committed  to  the  Court  of  Sessions,  but  the 

Hon'ble Sessions Judge, Jorhat,  found materials only u/s 493/417 against 

the accused and accordingly, framed charges under the said sections of 

law,  read over and explained the same to the accused to which he pleaded 

not guilty and claimed to be tried and  sent back the case record to this 

Court for disposal.  

4. The prosecution, in support of its case, examined  as many as 

five witnesses in this case.  After closure of  prosecution evidence, the 

statement of the accused person was recorded u/s 313 of the Cr.P.C. The 

defence plea of the accused is total denial.  The accused also declined to 

adduce any defence evidence.  I have heard the arguments advanced by 

the learned counsel of both sides.

 POINT FOR DETERMINATION :

5. (i) Whether the accused Dilip Boruah,  on 22.01.04,  at about 10-00 
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p.m.,  at  Khangia  Chuk  Gaon  under  Pulibor  P.S.  and  about  two  days 

thereafter  also caused Smti.  Rupali  Bora,  daughter  of  one Sri  Titaram 

Bora of the said village by way of deceit to believe that she was lawfully 

married to him, and to cohabit  or to have sexual intercourse with him 

although she was not lawfully married to him and thereby committed an 

offence punishable u/s 493 of the I.P.C. ?

 (ii)  Whether  the  accused  by  deceiving  said  Rupali  Bora 

fraudulently or dishonestly induced her to have sexual intercourse with 

him for a number of times, i.e. on 22.01.04 and thereafter and after taking 

her  on  elopement   on  13.03.04  allegedly  married  her  by  applying 

vermilion  on her forehead whereafter he had deserted said Rupali Bora, 

and she would not have subjected herself to his said acts or omissions if 

she were not deceived by him as aforesaid, thereby causing damage and 

injury to her body, mind and reputation and thereby committed an offence 

punishable u/s 417 of the I.P.C. ?

 DISCUSSION, DECISION AND REASONS THEREOF : 

6. P.W.1 Smti. Rupali  Bora, the complainant, has deposed that 

accused Dilip  Boruah resides near  their  house.  There was love affairs 

between the accused and herself and the accused had sexual intercourse 

with her promising to marry her. As a result of such sexual intercourse, 

she became pregnant and subsequently gave birth to a male child. When 

she was  pregnant of three months then she reported the matter to her 

mother.  Then her  parents  convened  a  village  meeting  and  in  the  said 

meeting the accused confessed his guilt and assured to accept her. 
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Thereafter, he married her and kept in the house of his uncle at Nowboisa. 

After spending two days, the accused again took her to the house of her 

sister Julie Bora at Charingia. Thereafter, the accused telling her that he 

would search for a rented house, went away and did not return. Therefore, 

she lodged this case against the accused. Now she lives in the house of 

her parents. She also gave statement before the Court after lodging the 

instant case. In her cross-examination P.W.1 has stated that  she cannot 

recollect  the  date,  month  and  year  when  she  was  taken  away  by  the 

accused from her parental house. She also underwent examination by the 

doctor.  In  the village meeting,   Hema Bora,  her   nephew Khageswar, 

Lakhi Bora, Bayan Bora and the Gaonburha were present.  Many  other 

suggestions  were put  to  this  witness  by the  defence during her  cross-

examination which she denied in toto. 

8. P.W.2 Sri Titaram Bora, father of the complainant, deposed 

that Rupali Bora is his  daughter and the accused is her son-in-law. Rupali 

became pregnant through the accused  and a male child was born to her. 

At the relevant time he used to reside in the Farm house at Malowpathar 

and then his son Dudu Bora reported about the matter of pregnancy of his 

daughter and  asked him to visit the house but he could not come to visit 

his house. Subsequently, he came to know that a meeting was held in his 

house relating to the said incident and his daughter was handed over to 

the  accused.  Thereafter,  the  accused  kept  Rupali  at  Nowboisa  and 

Charingia and thereafter deserted her there. At present his daughter lives 

in his house. In his cross-examination this witness stated that he never 
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asked his daughter about the pregnancy nor he visited  Nowboisa to know 

about the place where Rupali was kept after elopement. Only  six persons 

gathered  at  the  meeting  held  in  this  regard.  They  were   his  younger 

brother Hema Bora, another brother Khageswar Bora, his nephew Thagi 

Bora and some other villagers. Many other suggestions were put by the 

defence during his cross-examination, but he denied them all. 

9. P.W.3 Pankaj Bora, brother of the complainant,   has deposed 

that he knows the accused  who is  also having a farmhouse near their 

farmhouse. This witness came to know about the affairs  on 13.04.2004 

and at  that  time the accused used to visit  their  house.  Rupali  reported 

about her pregnancy when she carried for three months and also told that 

the accused had sexual intercourse with her on false promise to marry her. 

On that day when the accused visited their house in the evening, he called 

Gaonburha Anil  Boruah,  Hem Borah,  Lakhi  Saikia  and  three to  four 

other persons  and confined the accused in their house. On being asked 

about the matter pregnancy of his sister, the accused confessed his guilt 

and took away Rupali. Thereafter the accused kept Rupali in the house of 

his uncle at Nowboisa and then in the house of his another sister Julie 

Bora and lastly left her on the pretext of searching for a rented house for 

their stay. Then the instant case was lodged by his sister Rupali against 

the accused. In his cross-examination P.W.3 stated that the accused  never 

visited  their house in their  absence.  At the time of alleged sexual affairs 

Rupali used to stay with his father in the farmhouse at Malowpathar. This 

witness also denied the other suggestions put by the defence during his 
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cross-examination.  

10.  P.W.4  Hema Bora  deposed that he knows both the accused 

and the complainant. On 13.03.2004 he was summoned to the house of 

Titaram and reaching his house,   he saw Government Gaonburha Anil 

Bora and  some other persons present there prior to his arrival.  Then he 

saw the Gaonburha handing over Rupali to the accused. However, he does 

not know anything regarding the alleged incident. 

11. P.W.5 Anil Dutta, the Government Gaonburha, deposed that 

he knows both the complainant and the accused. On 12.03.2004 at night, 

Pankaj Bora, brother of the complainant, came to his house and reported 

that  the person responsible for  pregnancy of Rupali  had come to their 

house and requested him  to visit their house. Though he did not move in 

that night, next day, i.e. on 13.03.2004 he visited their house and then he 

found  the  nearby  people  gathering  there.  On  being  asked  about  the 

pregnancy  of  Rupali,  the  accused  confessed  his  responsibility  for  the 

same and took away Rupali with him. But now Rupali lives in the house 

of her parents.  In  his cross-examination this witness admitted that he did 

not note down the confession of the accused. The defence suggested to 

him  that actually no meeting was held as alleged for discussion on the 

pregnancy of Rupali and  he has deposed falsely, but he denied both the 

suggestions.

12. The learned Addl.P.P. Mrs. D.Hazarika, while arguing for and 

on behalf of the State has submitted that the prosecution has proved its 

case against the accused person beyond doubt and, therefore, Mrs. 
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Hazarika  contended to  accept  the  prosecution  case  and to  convict  the 

accused person.

13. Per  contra,  Mrs.  Bijulata  Das,  the  learned counsel  for  the 

defence, raised the following points before me :-

 (i) There is contradiction in the version of the witnesses ;

 (ii)  No offence u/s 417 of I.P.C.  is made out. 

14. The learned defence lawyer  has  further  submitted  that  the 

prosecution  has  not  been able  to  bring  home the  guilt  of  the accused 

person and has prayed to acquit the accused person from the charge u/s 

417 of I.P.C. 

15. However, there may not be any direct evidence as to the fact 

of intention to deceive, which can be implied from the facts proved. Such 

intentional  inducement  and  deception  can  be  proved  by  number  of 

circumstances  from  which  a  reasonable  inference  can  be  drawn 

(Debendra Kumar Singla -vs- Baldev Krishna Singla (2005) 9 SCC 15. 

On the other hand, the learned Addl.P.P. Mrs. Hazarika has submitted that 

it has been proved that the accused has intentionally induced the victim 

(P.W.1)  to  surrender  to  his  sexual  lust  with  the  promise  or 

misrepresentation that he will marry the victim (P.W.1) and as a result of 

which  she  became  pregnant,  thereby  causing  damage  or  harm to  the 

victim in her body, mind and reputation, which constitute the offence of 

cheating within the meaning of section 415 of the I.P.C. I have carefully 

sifted the evidence on record and the victim (P.W.1) vividly described the 

entire incident. In her evidence she has stated that the accused induced 
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her to have sexual intercourse with him by making a promise to marry her 

and so  induced by the promise of  marriage made by the accused and 

believing that the promise was bonafide, she allowed the accused to have 

sexual intercourse, which she had with the accused, she conceived and 

became pregnant and thereafter the accused evaded from marrying her. 

The evidence of P.W.1 is also corroborated by other P.Ws.

16. “Proof beyond reasonable doubt is a guideline, not a fetish 

and  guilty  man  cannot  get  away  with  it  because  truth  suffers  some 

infirmity  when projected  through some human process.”  (1978)4-SCC 

161.

17. There  are  some  discrepancies,  exaggerations  in  the 

statements of the P.Ws. for that reason, the evidence cannot be discarded. 

Much importance should not be given to minor discrepancies, they can be 

overlooked unless, discrepancies go to the root of the matter to impeach 

the  basic  version  of  the  case.   Further  version  here  is  supported  by 

probabilities. 

18. In  the  case  of  State  of  Himachal  Pradesh  -vs-  Lakhraj 

(2000)1  SCC-247,  the  Hon'ble  Apex  Court  has  distinguished  minor 

discrepancies  from contradiction  and  held  that  minor  discrepancies  or 

variation in evidence does not make the case doubtful. 

19. It is well settled law that the interestedness of witnesses is 

not fatal, if believed. Section 134 of the Evidence Act lays down in clear 

terms  that  no  particular  number  of  witness  is  necessary  for  proof  or 

disproof of any fact. 
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20. The  Hon'ble  Gauhati  High  Court  in  case  of  Md.  Zakir 

Hussain -vs- State of Assam, reported in (2008)2 GLR 264 in Para 25 and 

26 observed and held as follows :-

PARA 25 :- When an accused makes a false promise to marry, which he 

never intends to carry out, and induces thereby the victim so deceived, to 

have with him sexual act, which the victim would not have indulged in or 

permitted, had she not been induced by such deception and when such act 

of having sexual intercourse by her with the accused causes, or is likely to 

cause, damage or harm to her body, mind or reputation, the act of the 

accused would amount to cheating. Thus when a woman is induced to 

part with her chastity or virginity, which is the most valued possession of 

hers,  the  person,  who  so  induces  the  woman  by  making  false 

representation, would be liable for punishment under section 417 of I.P.C. 

if the victim's having sexual intercourse, with such a person, causes, or is 

likely to cause, harm to her body, mind or reputation, for, in such a case, 

unless so deceived, the victim would not have permitted sexual act by the 

accused. To put it differently, had such a victim not been deceived, she 

would  not  have  permitted  sexual  act  or  would  have  refrained  from 

allowing such sexual act and clearly in such a case, but for her permitting 

such sexual act, she would not have suffered harm to her body, mind or 

reputation.

PARA 26 :- Since the defintion of the offence of cheating indicates, as 

already  pointed  out  above,  that  even  when  no  parting  of  property  is 

occasioned by deception, the deception may still amount to cheating if, as 
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a result of the deception a woman does anything or omits to do anything, 

which she would not have, but for such deception, done or omitted to do, 

it  logically  follows  that  when  an  accused,  not  intending  to  many  a 

woman, induces to woman so deceived to have sexual intercourse with 

him or induces such a woman to omit from resisting the act of sexual 

intercourse  by  him with  her,  the  act  of  the  accused  of  having  sexual 

intercourse with such a woman would amount to offence of cheating if 

the act of the woman in letting such a man have sexual intercourse with 

her  or  the  act  of  the  woman  in  omitting  to  resist  the  act  of  sexual 

intercourse by such a man with her causes or is likely to cause damage or 

harm to the person of such a woman, her mind or reputation. 

21. I have carefully sifted the evidence on record, after careful 

appreciation of the materials in evidence on record and keeping in view of 

the position of law and in view of the foregoing discussions in the instant 

case, it  is  found that all  the prosecution witnesses have implicated the 

accused person Dilip Boruah with the offence. Hence, in the light of the 

above  discussion  stated  forth  above,  I  am  inclined  to  hold  that  the 

prosecution has come out with flying colours in bringing home the guilt 

of  the  accused  person  Dilip  Boruah  u/s  417  of  I.P.C.  beyond  all 

reasonable  doubt.  The  accused  person  Dilip  Boruah  is  therefore, 

convicted u/s 417 of I.P.C. However, he is acquitted offence u/s 493 of the 

I.P.C. 

22. Therefore,  taking  into  consideration  of  above  observation 

and the gravity and nature of the offence, I am reluctant to release the 
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convicted  accused  person  on  probation  of  good  conduct  or  due 

admonition as per provision of Sec. 3 or 4 of Probation of Offenders  Act 

or as per provision of Sec. 360 of the Cr.P.C. 

23. Heard  the  accused  person  Dilip  Boruah  on  the  point  of 

sentence u/s 248(2) of the Cr.P.C.  Accused person fervently prayed for 

leniency. 

24. Considering  all  facts  and  circumstances  of  the  case  and 

nature of the offence, I sentence the accused person Dilip Boruah u/s 417 

of I.P.C. to undergo simple imprisonment for 6(six) months and to pay a 

fine of  Rs. 500/-(Rupees five hundred), in default of payment of the fine 

amount,  to suffer further imprisonment for a period of one month.

25. The period of earlier detention, if any, of the accused person 

in connection with the instant case, shall be set off. 

26. Let a free copy of the judgment be furnished to the accused 

person.

27. Given under my hand and seal of this Court on this the 15th 

day of  November,2012, at Jorhat.

                                            Chief Judicial Magistrate,
                                                                                         Jorhat.

Dictated & corrected by ame :

Chief Judicial Magistrate,
               Jorhat.

Transcribed & typed by : 

P.K.Bora,



Stenographer.


