
IN THE COURT OF THE CHIEF  JUDICIAL MAGISTRATE              :       JORHAT.

PRESENT : Md. Manwar Ali, M.A.,LL.B., A.J.S.,
Chief Judicial Magistrate,

                                      Jorhat.

For the prosecution ..... Mrs. D.Hazarika, Addl.P.P.

For the defence ..... Mr. D.Dolakasharia, Advocate.

Ref. : G.R.Case No.223 of 2001.

State of Assam,
-vs-

Sri Kuladhar Sharma ...... Accused.

Under section  420 of I.P.C. 

Charge framed on ..... 25.10.2004.

Evidence recorded on ..... 24.03.200608.08.2006;
17.01.2007; 22.03.2012.

Statement recorded on ..... 29.03.2012.

Argument heard on ..... 29.03.2012.

Judgment delivered on ..... 05.04.2012.

J U D G M E N T.

1. The prosecution initiated this case on receipt of an ejahar at Jorhat police 

station  filed  by  one  Hitendra  Kumar  Phukan,  Manager,  Punjab  National  Bank,  Jorhat 

branch, alleging therein that the S.B.I.,Jorhat Branch, had informed their bank that someone 

was presenting a cheque for Rs. 30,000/- (Rupees thirty thousand) only from their bank 

account with them. After verifying the fact  they came to know that four cheque leaves 

numbering 582774, 582775, 582776 and 582777 of their SBI account had been missing 

from  their custody. One Kuladhar Sharma was trying to purchase some jewellery acticles 

from M/s City Jewellery with one of the said missing cheques. The person who presented 

the said cheque had been detained by him and thus the Manager, Punjab National Bank, 

Jorhat branch, requested  the  Officer-in-charage, Jorhat police station, to take necessary 

action against the said person.

2. On receipt  of  the  said  ejahar,  the  Officer-in-charge,  Jorhat  police  station, 

registered  the same as Jorhat P.S. Case No. 121/2001, dated 26.03.2001, u/s 420 of I.P.C. 
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and endorsed  Sri Pratap Borgohain,  S.I. of police, to take up the investigation of the instant 

case. After completion of the investigation, the I.O. submitted charge sheet against accused 

Sri Kuladhar Sharma, u/s 420 of I.P.C. 

3. In  due  course,  the  accused  appeared  before  the  Court  and  the  necessary 

copies were furnished to him u/s 207 of Cr.P.C. After hearing the learned counsel of both 

sides and perusal of the records, my learned predecessor found a prima facie case u/s 420 of 

I.P.C. against accused Kuladhar Sharma and accordingly framed charge u/s 420 of I.P.C. 

against the accused. When the charge was read over and explained to the accused person he 

pleaded not guilty and claimed to be tried.

4. The prosecution, in support of its case, examined as many as four witnesses 

including the investigating officer. They were also cross-examined at length. However, the 

defence did not adduce any evidence. The statements of the accused person was recorded 

u/s 313 Cr.P.C. The plea of the defence was nothing but an utter denial. I have also heard the 

arguments advanced by both sides.

 POINT FOR DETERMINATION :

5. (i) Whether on or about 26th day of March,2001, at Jorhat, accused Kuladhar 

Sharma cheated M/s City Jewellery by  dishonestly inducing  the said firm to deliver some 

jewellery  by  presenting  a  forged  and  fake  cheque   and  thereby committed  an  offence 

punishable u/s 420 of I.P.C. ?

 DECISION, DISCUSSION AND REASONS THEREOF :

6. P.W.1 Sushanta Paul deposed that he knows the accused. In the year 2001, 

one day at about 4.00 p.m. accused Kuladhar Sharma went to his shop under the name and 

style 'City Jewellery'. One individual told him over telephone that one cheque amounting to 

Rs. 30,000/- (Thirty thousand) had been sent  and also requested  him to give jewellery for 

the  same.  Thereafter,  the  accused  came  to  his  shop  and  presented  the  cheque  for  Rs. 

30,000/- and also requested him to give gold ornaments. Then he made the accused seated 

in his shop and went to the  State Bank of India, Jorhat branch,  and on query he came to 

know from the bank authority that there was no account bearing the number mentioned in 
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the said cheque. The  State Bank authority reported that  the said account belongs to Punjab 

National Bank and accordingly informed them. Then the officials from Punjab National 

Bank went to his shop and took custody of the accused as well as the cheque. In his cross-

examination P.W.1 stated that the State Bank of India did not return the said cheque after its 

presentation. He also does not know who issued the said cheque in whose name. He also 

forgot the number of the cheque. He also does not know the person who talked with him 

over telephone. Many other suggestions put by the defence were denied by this witness. 

7. P.W.2 Hitendra Kumar Phukan deposed that on 26.03.2001 he was attached 

to Punjab National Bank, Jorhat branch, as Manager. On that day he received information 

from the S.B.I. Jorhat, to the effect that one cheque issued from Punjab National Bank had 

been produced at S.B.I. Jorhat, by one person from City Jewellery, Jorhat. Then he verified 

and after  verification  he  found that  cheque  leaves   bearing  numbers   582774,  582775, 

582776 and  582777 were missing  from the cheque book issued by S.B.I.  The cheque 

presented in S.B.I. bore the number 582777. Then the employees of  their bank went to City 

Jewellers and brouoght one Kuladhar Sharma who actually gave the cheque No. 582777 to 

City Jewellers as payment towards purchasing gold ornaments. On enquiry they came to 

know from said Kuladhar Sharma that one Choudhury had given the said cheque to him. 

Thereafter, he filed  the ejahar with the police regarding the incident.  He confirmed the 

ejahar marked as Ext.1  with his signature marked as  Ext.1(1). They handed over  said 

Kuladhar Sharma to police. The police also seized the cheque bearing No. 582777 dated 

26.03.2001 for Rs. 30,000/- vide Ext.2 wherein Ext.2(1) is his signature. M.Ext.1 is the said 

cheque bearing No.582777.  This witness has further deposed that their  bank has got a 

current account bearing No. 01010093006 with the S.B.I. Jorhat Branch, and in in respect of 

said  account, S.B.I.  Jorhat Branch, issued a cheque book of their  bank. The cheque in 

question belongs to that cheque book. During his cross-examination P.W.2 has stated that 

prior to this incident they had no knowledge regarding missing of the cheque leaves from 

the cheque book issued by the S.B.I. He could not say whether any enquiry was made in 

respect of missing of the cheque leaves. M.Ext.1, the cheque in question, does not reveal to 
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whom the said payment was to be made. This witness has however, denied the suggestions

put  by  the  defence  to  the  effect  that  the  accused  did  not  confess  before  him  that  he 

presented the cheque to City jewellery and one Choudhury gave the said cheque to him. 

P.W.2 did not mention in the ejahar that the accused confessed  his guilt before him.  

8. P.W.3 Sri  Giridhar  Rahang deposed that  he had been an employee  in  the 

Punjab National Bank, Jorhat Branch, since the year 1997 to 12.01.2001. He does not know 

the accused. Punjab National Bank, Jorhat Branch, is having an account with the S.B.I., 

Jorhat branch and  S.B.I. Jorhat Branch, issued a cheque book to Punjab National Bank 

against  the same.  He came to  know that one cheque leaf of the said cheque book was 

produced by one person before City Jewellery. Though  it appears from the said cheque that 

it was issued by Bokakhat Tea Estate, but  actually they cannot issue such a cheque.  He 

also admitted that  four  cheque leaves were missing from Punjab National  Bank,  Jorhat 

Branch.  In  his  cross-examination  by the  defence,  this  witness  deposed that  he  was not 

present in  Punjab National Bank at the relevant time and cannot say who produced the 

cheque in question at City Jewellery.

9. P.W.4  Pratap  Borgohain,  the  investigating  officer,  has  deposed  that  on 

26.03.2001, on receipt of an ejahar from one Jitendra Kumar Phukan, the Officer-in-charge, 

Jorhat  police  station,  registered  a  case  and  endorsed  the  same  to  him  to  take  up  the 

investigation of the instant case. Then he visited the place of occurrence on the same day 

and recorded the statements of the witnesses. He also seized one cheque bearing No.582777 

of S.B.I. Jorhat Branch, for Rs. 30,000/-. He confirmed the seizure list marked as Ext.2 with 

his  signature  Ext.2(2).  He  also  confirmed  the  cheque  No.582777  marked  as  M.Ext.1. 

Accused Kuladhar Sharma attempted to give the said fake cheque to the jewellery shop for 

purchasing jewellery. The accused stated before him that one Mr. Choudhury had given the 

said cheque to him, but during investigation said Mr. Choudhury could not be traced out. 

After completion of investigation he handed over the case diary to the Officer-in-charge of 

Jorhat police station and later on, S.I. Budhin Duwara submitted the charge sheet against 

accused Kuladhar Sharma u/s 420 of the I.P.C. He confirmed the charge sheet marked as 
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Ext.4 with the signature of S.I. Budhin Duwara marked as Ext.4(1) which is known to him. 

In  his  cross-examination  the  I.O.  has  stated  that  he  did not  verify the  account  number 

mentioned in the cheque marked as M.Ext.1. He also could not say whether the said account 

was a personal account or not. 

10. In  case  Kandarpa  Pathak  -Vs-  Ujjal  Pada  Ganguli  reported  in  (2004)  2 

Gauhati Law Reports 639, the Hon'ble Gauhati High Court laid down in Paras 10 & 11 as 

follows :-

  “10.  The ingredients of the offence of cheating  U/s 415  IPC have been succinctly 

set  out  by  the  appex  Court  in  Ram Jas.  V.  State  of  U.P.  (1970)  SCC  740  is  

hereunder :

 (i) there should be fraudulent or dishonest inducement of a person by deceiving 

him ?

 (ii) (a) the person so deceived should be induced to deliver any property to any 

person, or to consent that any person shall retain any property ; or 

 (b)   the person so deceived should be intentionally induced to do or omit to do  

anything which he would not do or omit if he were not so deceived ; and 

 (iii) In cases covered by (ii)(b), the act or omission should be one which causes or 

is likely to cause damage or harm to the person induced in body, mind, reputation or 

property.”

 11. It would threfore appear from the ingredients of the offence of cheating that there 

should be a fraudulent or dishonest inducement of a person by deceiving him, 

 whereby the person so deceived should be either included to deliver any property to 

any person or consent retention thereof by the other person. The offence ehas also 

within its sweep .................”

11. In  “criminal  breach  of  trust”   the  intention  of  the  accused,  in  a  case  of 

“cheating” is dishonest from the very commencement of the transaction. There is really no 
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consent by the person, who is intentionally induced by deception to deliver the property or 

allow any person to retain the property or is intentionally induced, as a result of deception, 

to do or omit  to do anything,  which he would not do or omit  to  do if  he were not so 

deceived, and which act or omission causes or is likely to cause damage or harm to that 

person in body, mind and reputation or property. In short, thus, while in “criminal breach of 

trust”, the accused comes into possession of the property without dishonest intention and 

develops dishonest intention subsequent to his coming into possession of the property, the 

offence of  'cheating'  is  one,  wherein  the accused has  dishonest  intention  from the  very 

commencement of the transaction.

12. Smti. D.Hazarika, learned Addl.P.P. while arguing for and on behalf of the 

State,  has submitted that the prosecution has proved its case against  the accused person 

beyond doubt and, therefore, Smti. Hazarika has contended to accept the prosecution case 

and to convict the accused person. 

13. Per contra,  Mr. D.Dolakasharia, the learned counsel for the accused, raised 

the following points before me :-

 (i) There is contradiction in the version of the witnesses and 

 (ii) The prosecution witnesses are interested witnesses.

14. “Proof beyond reasonable doubt is a guideline, not a fetish and guilty man 

cannot get away with, because truth suffers from informity when projected through some 

human process.” (1978) 4-SCC 161.

15. There  are  some  discrepancies,  exaggerations  in  the  statements  of  the 

witnesses for that reason, the evidence cannot  be discarded. Much importance should not 

be given to minor discrepancies, they can be overlooked unless, discrepancies go to to the 

root of the matter to impeach the basic version of the case. Further version here is supported 

by probabilities.

16. In the case of State of Himachal Pradesh -vs- Lakhraj (2000)1 SCC-247, the 

Hon'ble Apex Couort has distinguished minor discrepancies from contradiction and held 

that minor discrepancies or variation in evidence does not make the case doubtful.
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17. It  is  well  settled  law  that  the  interestedness  of  witnesses  is  not  fatal,  if 

believed.  Section  134 of  the  Evidence  Act  lays  down in  clear  terms  that  no  particular 

number of witnesses is necessary for proof or disproof of any fact. 

18. I have carefully sifted the evidence on record. After careful appreciation of 

the evidence on record, and keeping in view the position of law and in view of the foregoing 

discussions in the instant case, it is found that all the prosecution witnesses have implicated 

accused Kuladhar Sharma with the offence u/s 420 of the I.P.C. Therefore, I hold that the 

prosecution has come out with flying colours in bringing home the guilt of the accused 

person  Kuladhar  Sharma  u/s  420  of  the  I.P.C.  beyond  all  reasonable  doubt  and  I  am 

constrained  to  hold  that  accused   Kuladhar  Sharma  be  convicted  u/s  420 of  the  I.P.C. 

Therefore, I convict accused Kuladhar Sharma u/s 420 of the I.P.C. 

19. Taking  into  consideration  of  the  above  observations  and  the  gravity  and 

nature of the offence, I am reluctant to release the convicted accused person on probation of 

good conduct or due admonition as per provisions of section 360 of the Cr.P.C. 

20. Heard accused Kuladhar Sharma on the point of sentence u/s 248(2) of the 

Cr.P.C. The acclused has fervently prayed for leniency. 

21. Considering  the  facts  and  circumstances  of  the  case  and  nature  of  the 

offence,  I  sentence  accused  Kuladhar  Sharma  u/s  420  of  the  I.P.C.  to  undergo  simple 

imprisonment for 6(six) months and to pay a fine of Rs. 500/- (Rupees five hundred), in 

default of payment of fine amount, to undergo further simple imprisonment for one month.

22. The period of earlier detention of the accused in connection with the instant 

case, shall be set off u/s 428 of the Cr.P.C. 

23. Let a free copy of the judgment be furnished to the accused.
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24. Signed sealed and delivered in the open Court on this 5th day of April, 2012, 

at Jorhat.

                                                                                                          Chief Judicial Magistrate,
                                                                                                                         Jorhat.

Dictated and corrected by me :

Chief Judicial Magistrate,
               Jorhat.

Transcribed & typed by :

P.K.Bora,
Stenographer.


