
IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE : JORHAT.

PRESENT : Md. Manwar Ali, M.A.,LL.B.,A.J.S.,
Chief Judicial Magistrate,
Jorhat.

For the prosecution ...... Mrs. D.Hazarika, Addl.P.P.

For the accused person ...... Mr. Tapan Gogoi, Advocate.

Ref. : G.R. Case No. 523 of 2004.
State of Assam

-vs-
Manik Gogoi .......... Accused.

Under Section 409 of the I.P.C.

Charge framed on ...... 16.08.2007.
Evidence recorded on ...... 19.09.2007; 03.10.2007; 

17.01.2007; 12.11.2007; 
30.11.2007; 03.01.2008; 

Statement recorded on ...... 21.06.2012.
Argument heard on ...... 27.06.2012.
Judgment delivered on ...... 30.06.2012.

J U D G M E N T.

1. The prosecution initiated this case on receipt of an ejahar at 

Deberapar  police outpost  filed by one Bhutan Chandra Barman, Branch 

Manager, United Bank of India, Nakachari Branch, alleging therein that on 

06.08.2004, while  one Manik Gogoi was discharging his duty in the bank 

as Cashier (CCG)  an amount of  Rs. 1,60,000/- (one lakh sixty thousand ) 

was found to have been misappropriated  for which  said Manik Gogoi  is 

responsible. On the relevant day of detection of the misappropriation, said 

Manik Gogoi remained absent  from  his duty and another Sri Prabananda 

Das was entrusted to deal with  the cash for that day.  It is further alleged 

that  said Manik Gogoi also wrote a letter  addressed to the Dy. Manager 

vide which he confessed his guilt. 
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2. On receipt  of  the  aforesaid  ejahar,  the  in-charge,  Deberapar 

Police outpost,  entered the same in the general diary of the outpost  vide 

G.D.  Entry  No.123  dated  06.08.2004  and  forwarded  the  ejahar  to  the 

officer-in-charge  of  Moriani  Police  station  for  registering  a  case. 

Accordingly,  the officer-in-charge,  Moriani  police  station,  registered  the 

case as Moriani P.S. Case No. 47/04, u/s 409 of the I.P.C.  and  entrusted Sri 

Dhrubajyoti  Hazarika,  S.I.  of police,  to  take up the investigation of the 

instant case.

3. In  due  course,  the  accused  appeared  before  the  Court,  the 

copies of relevant documents were furnished to him u/s 207 of the Cr.P.C. 

and  having found  prima facie materials  u/s 409 of the I.P.C., charge u/s 

409 of the I.P.C. was framed against him and the same was read over and 

explained to him to which  the accused  pleaded not guilty and claimed to be 

tried.

4. In  order  to  establish  the  case  against  the  accused,  the 

prosecution  has  examined as  many as   eight  witnesses.  After  closure  of 

prosecution evidence, the accused was examined u/s 313 of the Cr.P.C. and 

his statements were recorded. The  defence plea of the accused is an utter 

denial.  The accused has also declined to adduce any defence evidence. I 

have heard  the arguments advanced by the learned counsel of both sides.

POINT FOR DETERMINATION :

5. Whether accused Manik Gogoi being entrusted with the duty of 

Cashier in the United Bank of India, Nakachari branch, committed criminal 

breach of trust by misappropriating an  amount of Rs. 1,60,000/- from the 



safe of the bank as alleged  on the relevant day and time and thereby 
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committed an offence punishable u/s 409 of the I.P.C. ?

DISCUSSION, DECISION AND REASONS THEREOF :

6. P.W.1 Tankeswar Talukdar deposed that on 06.08.2004  he was 

the  Dy.  Manager  of  Nakachari  branch  of  U.B.I.   At  the  relevant  time 

complainant Bhutan Chandra Barman was the Manager  and accused Manik 

Gogoi was the Head Cashier of the said bank. On 06.08.2004 the accused 

did not  appear in  the office  till  9-45 a.m.   At  that  time  one Hemkanta 

Gogoi, nephew of the accused, gave him  a key of the bank locker along 

with a letter in which it was alleged that a large amount of money has been 

misappropriated by the accused from the bank locker on 05.08.2004. Then 

the matter  was informed to the Regional  Manager,  who assured them to 

send persons from vigilance. Thereafter, they collected the key of the bank 

locker from the police station and opening the locker, they found  an amount 

of Rs. 3,40,000/- (Rupees  three lakh forty thousand) only in the locker. 

There was a shortage of an amount of Rs. 1,60,000/-(Rupees one lakh sixty 

thousand) only. Then the manager of the bank lodged an ejahar with the In-

charge of Deberapar police outpost. During investigation the police seized 

some documents from the manager vide Ext.1 and he put his signature as 

witness  marked as Ext.1(1),  the pass books of the customers vide Ext.2 

where his signature is marked as Ext.2(1). The police also gave zimma of 

the seized documents vide  Exts. 3 and 4 wherein he put his signature vide 

Exts. 3(1) and Ext.4(1). 



7. In his cross-examination P.W.1 has stated that the accused made 

entry in the cash book after  collection   and counting  the money. On the 

relevant day, after making entry in the  cash book,  both he and the accused 
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put their signatures thereon. Key of the strong room  was  with both 

of them.  After making  entry in the cash book  of the counted money, he put 

his signature remarking the same to be correct.  He came to know about 

shortage of money on the next day. The accused had  to hand over the key of 

the locker  at the police station  everyday and he cannot retain the same with 

him, but he is entitled to retain one key of the locker with him.  He has also 

not seen the original copy of the letter given by the accused. This witness 

failed to  say the actual amount of money alleged to be misappropriated by 

the accused. He  has denied the suggestion put to him by the defence during 

cross-examination to the effect that in absence of the accused he himself 

opened the strong room and misappropriated the said amount. 

8. P.W.2  Paramananda  Das  deposed  that  he  knows  both  the 

complainant and the accused. On  06.08.2004, the accused was the Head 

cashier of the bank and on that day  he was absent from his duty. One key of 

the bank locker remains with the Dy. Manager and another with the accused, 

which he has to deposit in the police station every day. In absence of the 

accused, P.W.2 used to collect the key from the police station and  he along 

with the Dy manager opens the locker. On 06.08.2004 also  he brought the 

key from the police station as the accused was absent. Thereafter, on receipt 

of a letter, the Dy. Manager along with another high official  opened the 



locker and detected  shortage of Rs. 1,49,920/- in it. Then the ejahar was 

lodged with  the police. The police seized some documents of the bank from 

the Dy. Manager vide Ext.1, Ext.2, Ext.3, Ext.4, Ext.5 and Ext.6 and he put 

his signatures  on each of them as witness, which are marked as Ext.1(2), 

Ext.2(2), Ext.3(2), Ext.4(2), Ext.5(1) and Ext.6(1)  respectively.

  

Contd........P/5.

                                                 (Page.........5) 

G.R.523/04.

9. In  his  cross-examination  P.W.2   stated  that   the  money  was 

counted by a person from Regional office. There was no anomaly in cash on 

05.08.2004. He had no notice of  the letter addressed to the Dy. Manager by 

the accused.  He has further deposed that to open the locker of the bank both 

the keys, one with  the Dy. Manager  and  the other with the  the Head 

cashier (accused), are necessary.  

10.  P.W.3  is  Ananta  Gogoi.  He  is  also  an  employee  in  the 

Nakachari  Branch  of  U.B.I.  He  knows  both  the  complainant  and  the 

accused. He is only a seizure witness. He signed in the seizure lists prepared 

by the police after seizing some documents from the Dy. Manager. But he 

does not know anything about the incident.  During cross-examination he 

stated that he signed on the said papers without knowing its contents. 

11. P.W.4 Nakul  Rajbanshi  deposed that  he also knows both the 

complainant and the accused. He is an employee in the said bank and heard 

about the anomalies regarding money. But he does not know anything about 

the same in detail. He only put his signatures on the papers prepared by the 

police  as  witnesses.  This  witness  confirmed  his  signatures  marked  as 

Ext.2(3), Ext.3(3) and Ext.5(2) on those papers. 



12. P.W.5 Smti. Runjyoti alias Rupjyoti Gogoi deposed that about 

two years back, the  police visited her house in search of her husband. At 

that time her husband was not available in the house. The police searched 

the  house  and  took  her  signature  on  a  paper.  The  police  did  not  seize 

anything from their house. 

13.  P.W.6 Moneswar Gogoi deposed that he knows the accused  but 

does not know the complainant. Before some days the police from 
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Deberapar police outpost took his signature for the purpose of  conducting 

search in the house of the accused. But he does  not know why the police 

conducted search in the  house  of the accused. 

14. P.W.7  Jaliram Gogoi also deposed in the same manner that 

before some days  he put his signature on a paper on being asked by the 

police  and   the  police  thereafter  conducted  search  in  the  house  of  the 

accused but seized nothing from their house. He knows nothing about the 

incident. 

14. P.W.8 Sri Mohan Gogoi deposed that  he knows the accused but 

does  not  know the  complainant.  He stood bailor  for  the  accused but  he 

cannot say why the case was instituted against him. 

15. From the above discussion of the  evidence of the prosecution 

witnesses,  it  appears  that  the  accused  remained  absent  on  the  day  of 

detection of the shortage of money in the bank locker, but it may  not be a 

ground for holding him responsible for  the same. Because there are two 

keys one of which remains with the Dy. Manager and the other with the 



accused. Besides the accused had to deposit the said key to the police station 

everyday after days work. 

16. In the State of West Bengal Vs. Orilal Jaiswal & Anr.(1994)1 

SCC 73, the Apex Court held that  :-

 “In a criminal trial  the degree of proof is stricter than what is required 

in a civil proceedings. In a criminal trial however intriguing may be facts 

and circumstances of the case, the charges made against the accused must be 

proved beyond all reasonable doubts and requirement of proof cannot lie in 

the realm of surmises and conjectures. The requirement of proof beyond 
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reasonable  doubt  does  not  stand  altered  even  after  the  introduction  of 

Section  498  A IPC.   and  Section  113-A of  the  Indian  Evidence  Act. 

Although, the Court's conscience must be  satisfied that the accused is not 

held guilty when there are reasonable doubts about the complicity of the 

accused in respect of the offences alleged, it should be borne in mind that 

there is no absolute standard  for proof in a criminal trial and the question 

whether the charges made against the accused have been proved beyond all 

reasonable doubts must depend upon the facts and circumstances of the case 

and the quality of the evidence adduced in the case and the materials placed 

on  record.  Lord  Denning  in  Bater  Vs.  Bater,  (1950)2  All  E.R.  458  has 

observed  that  the  doubt  must  be  of  a  reasonable  man  and  the  standard 

adopted  must  be  a  standard  adopted  by  a  reasonable  and  just  man  for 

coming to a conclusion considering the particulars subject matter.”

17. The  Hon'ble  Apex  Court  in  the  case  of  State  of  Haryana-vs- 



Surender and other, AIR 2007 SC 2312  observed that -

 “The golden thread which runs through the web of administration of 

justice  in  criminal  cases  is  that  if  two  views  are  possible  on  the  evidence 

adduced in the case, one pointing to the guilt of the accused and the other to his  

innocence, the view which is favourable to the accused should be adopted. The  

paramount consideration of the Court is to ensure that miscarriage of justice is  

prevented.”

18. I have carefully sifted the evidence on record. In view of the 

above position of the case and also the evidence of the witnesses, I am of 

the considered view that the prosecution has failed to establish the offence 

u/s 409 of the I.P.C. against the accused person. The ingredients of offence 

u/s 409 of the I.P.C. have not been proved against him. Therefore, accused 
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Manik Gogoi is acquitted from the charge of offence u/s 409 of the I.P.C. for 

the interest  of justice on the ground of benefit  of doubt and he is set at 

liberty forthwith. His bailor stands discharged from the liability.

18. Signed, sealed and delivered in the open Court on this 30th day 

of  June, 2012, at Jorhat.

                                                                               Chief Judicial 
Magistrate,
                                                                                              J

orhat.

Dictated  & corrected by me :-

Chief Judicial Magistrate,



Jorhat.

Transcribed & typed by  ;-
P.K.Bora, Stenographer.


