
IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE  :   JORHAT.

PRESENT : Md. Manwar Ali, M.A.,LL.B.,A.J.S.,
Chief Judicial Magistrate,
Jorhat.

For the prosecution .... Mrs. D.Hazarika, Addl.P.P. 
For the defence .... Mrs. S.Gogoi Dutta, Advocate.

Ref. : G.R.Case No. 417/2010.
State of Assam,

-vs-
1. Newton Bharali,
2. Lakhi Bora and 
3. Pradip Bora ..... Accused persons.

Under section 447/323/294/34 of the I.P.C.

Offences explained  on .... 23.03.2011.
Evidence recorded on .... 21.04.2011; 20.05.2011;

16.06.2011;17.05.2012.
Statement recorded on .... 04.06.2012.
Arguments heard on .... 06.07.2012.
Judgment delivered on .... 10.07.2012.

JUDGMENT

1. The prosecution  initiated  this  case  on  receipt  of  an  ejahar  at 

Bhogdoi Police outpost, filed by one Sri Anil Bharali and Umesh Bora of 

Charigaon Bharali  Chook,  Jorhat,  alleging therein that   on 18.04.2010 at 

about 9-30 p.m.  while  the village people went  to perform 'Husori'  in  the 

house of one Bipin Bora, the above named accused persons appeared there 

and rebuked them in slang language and also assaulted them. They also tried 

to assault them with sharp weapons and lathi. 

2. On receipt of the said ejahar, the In-charge of Bhogdoi police 

outpost entered the same in the general diary of the outpost vide G.D. Entry 

No. 508 dated 18.04.2010 and forwarded the same to the Officer-in-charge, 

Jorhat police  station,  for registering a case and accordingly, the officer-in-
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charge, Jorhat police station, registered the Jorhat P.S.case No. 217/2010, u/s 

447/325/294/506/34 of the I.P.C. and entrusted Sri Kajal Kumar Deb, S.I. of 

police, to take up the investigation of the instant case. Accordingly, the I.O. 

after completion of the investigation, submitted charge sheet against accused 

persons Newton Bharali, Pradip Bora and Lakhi Bora  u/s 447/323/294/34  of 

the I.P.C. 

3.  In due course, the  accused persons appeared  before the Court, 

the necessary copies were furnished to them  u/s 207 of the Cr.P.C.  and the 

particulars of offences  u/s 447/323/294/34  of the I.P.C., were read over and 

explained  to  the  accused   persons  to  which  they  pleaded  not  guilty  and 

claimed to be tried.

4. The prosecution, in order to prove the case against the accused, 

examined as many as  eight  witnesses including the I.O. At the closure of the 

prosecution evidence, the accused were  examined u/s 313 of the Cr.P.C. and 

their statements were recorded. The accused persons pleaded their innocence 

and  denied  to  have  committed  the  offence  as  alleged  against  them.  The 

defence  did  not  adduce  any  witness  in  their  defence.  I  have  heard  the 

arguments advanced by the learned counsel of both sides. 

                     POINTS FOR DETERMINATION :

5. (i)  Whether  the  accused  persons   in  furtherance  of  their  common 

intention,  committed  criminal  trespass  into the  house  of   Bipin Bora   as 

alleged  on the  relevant  date  and  time  and  thereby  committed  an  offence 

punishable under section 447/34 of the I.P.C. ?

 (ii)  Whether  the  accused  persons,  in  furtherance  of  their  common 



intention,  also rebuked the informants and others by uttering filthy words as 
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alleged  on  the  relevant  date,  time  and  place  and  thereby  committed  an 

offence punishable u/s 294/34 of the I.P.C. ?

 (iii)  Whether  the  accused  persons,  in  furtherance  of  their  common 

intention, voluntarily caused hurt to  six to seven persons of the 'Husori' party 

as alleged on the relevant date, time and place and thereby committed an 

offence punishable u/s 323/34 of the I.P.C. ?

 DISCUSSION, DECISION AND REASONS THEREOF :

6. P.W.1 Sri Anil Bharali, one of  the informants, has deposed that 

he knows the accused persons. About one year back at about 8.00 p.m. at 

night,  while he along with other  villagers was performing 'Husori',  in the 

house  of  one  Bipin  Bora,  the  accused  persons  came  there  and  engaged 

themselves  in  arguments  with  them.  Then  accused  Newton  Bharali  also 

assaulted him, Gopal Neog, Pranjit Bharali, Gobind Saikia, Umesh Bora and 

Dwijen Hazarika with hands.  Thereafter,  they all  came to Bhogdoi police 

outpost and filed the ejahar and the police got them examined by the doctor 

of Jorhat Civil Hospital. After taking primary treatment they came home. He 

confirmed the ejahar marked as Ext.1 with his signature marked as Ext.1(1). 

In  his  cross-examination  he  stated  that  they  did  not  mention the  specific 

words that the accused persons uttered to rebuke the people.  He denied the 

other suggestions put by the defence during cross-examination.

7. P.W.2  Manabjyoti  Neog  deposed  that  he  knows  the  accused 

persons as well as the informants of the instant case. About one year back, 



one  night  at  about  9-30  p.m.,  while  he  along  with  other  people  was 

performing 'Husori'  in  the  house  of  one  Rameswar  Dutta,  accused  Lakhi 

Bora rebuked  them. After a while, accused Newton Bharali came and 
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physically  assaulted  some  of  them.  Among  them  Gopal  Neog,  Pranjit 

Bharali, Anil Bharali and Umesh Bora sustained injuries. Later on, Umesh 

Bora  and  Anil  Bharali  lodged  an  ejahar  with  the   police.  In  his  cross-

examination P.W.2 stated that  there was only pulling and pushing among the 

people.  He  denied  the  suggestion  of  the  defence  that  Pranjit  and  Anil 

sustained injuries being involved in pulling and pushing. 

8. P.W.3 Dwijen Hazarika deposed that  the accused persons and 

the informants of the instant case are known to him. About one year back one 

night at about 8-00 p.m. he was performing 'Husori'  in the village along with 

others and at that time  accused Lakhi Bora engaged  in arguments with the 

people.  Just  after  a  while,  accused  Newton  Bharali  came  and   assaulted 

Gopal Neog, Anil Bharali and  Pranjal Bharali. Then the people lodged an 

ejahar with police.

9. P.W.4  Karuna  Bezboruah   deposed  that  he  also  knows  the 

accused persons  and the informants. About one year back, one night at about 

9.00  to  9.30  p.m.  the  incident  took  place.  He  along  with  others  was 

performing 'Husori'  in the house of one Bipin Bora. At that time accused 

Pradip started altercating with the people and after a while, the three accused 

persons  appeared  in the house of one Renu Bora and had a melee with some 

of the senior persons. Accused Newton Bharali also tried to strangulate him 



with  a 'Gamocha', but his wife saved him. Then he along with others went to 

the police station and police got them treated in the hospital. In his cross-

examination he stated that he is the President of the 'Namghar' committee 

and Pranjit Bharali is the Secretary of the same. The accused persons were 

angry with the people because they were subjected to fine for not being 
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present in the 'Husori'. This witness also denied many other suggestions put 

by the defence during his cross-examination.

10. P.W.5  Gopal Neog has deposed that he knows the informants 

and the accused persons. He is also one of the alleged injured persons. On 

18.04.2010  at  about  9-00  to  9-30  p.m.  at  night  while  the  villagers  were 

performing 'Husori' in the house of Bipin Bora, accused Pradip  Bora started 

an altercation regarding payment of fine by him for not performing 'Husori'. 

Thereafter, they went to the house of Newton Bharali and Newton Bharali 

also  objected to pay fine of rupees ten. While the villagers were performing 

'Husori' in the house of Renu Bora, the accused persons came there and again 

started 'hullah'. Thereafter, he along with some other senior persons went out 

and on the road accused Newton Bharali caught hold of him and attempted to 

strangulate him  with a 'Gamocha'. Then the wife of the accused  saved him. 

Thereafter, he and others came to the police outpost and the police took them 

to the hospital for medical treatment.  In his cross-examination he stated that 

he  is  the  President  and  Pranjit  Bharali  is  the  Secretary  of  the  'Namghar 

committee. He does not know who lodged the ejahar with the police after the 

alleged  occurrence.  He  further  stated  that  the  accused  persons  were  not 



present in the meeting when the villagers fixed a fine of ten rupees for those 

who would not take part in the 'Husori'. 

11. P.W.6 Umesh Bora deposed that he one of the informants of the 

instant case. He knows the accused  persons. On 18.04.2010 at night at about 

9-00 p.m. accused Newton Bharali altercated with the village people refusing 

to pay fine of rupees ten for not performing 'Husori' by him as fixed earlier 

and  he also rebuked the 'Husori' party. Thereafter, in the house of Renu Bora 
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accused Newton Bharali appeared and caught hold of him by his neck and 

also manhandled him and as a result, he felt pain on his chest. After having a 

discussion  with  others  in  the  'Namghar',  an  ejahar  was  lodged  with  the 

police and the police got  them  medically treated in the hospital. He also 

confirmed his signature marked as Ext.1(2) in the ejahar marked as Ext.1. 

During  cross-examination  he  stated  that  he  only  put  his  signature  in  the 

ejahar which was written by others. 

12. P.W.7 Pranjit Bharali deposed that he knows both the parties. On 

the day of the alleged occurrence, accused Newton Bharali had an altercation 

with the people of 'Husori' party and while he  was going home, on the way 

he noticed  that accused Newton Bharali was pressing the neck of  Gopal 

Neog with a 'Gamocha'. At that time a melee took place between the accused 

persons and the people and as a result, he also sustained some minor injuries 

on his right shoulder. Thereafter, an ejahar was lodged with the police and 

the  police  got  them treated  in  the  hospital.  In  his  cross-examination  he 

however stated that he did not notice who assaulted him. The defence put 



many suggestions to this witness during cross-examination,  but  he denied 

them all. 

13. P.W.8 Md. Rafique Uddin Laskar, the I.O. of the instant case, 

deposed  that  on  18.04.2010 on  receipt  of  an  ejahar  from informant  Anil 

Bharali,  the  In-charge  of  Bhogdoi  police  outpost  Sri  Mohesh  Chandra 

Adhikary  entrusted  him to take  up the  investigation  of  the  instant  case. 

Accordingly, on the same day he visited the place of occurrence, recorded the 

statements of the witnesses and also prepared a sketch map of the place of 

occurrence. He confirmed the sketch map marked as Ext.2 with his signature 

  

Contd.......P/7.

                                        (Page.........7) 

G.R.417/2010.

marked  as  Ext.2(1).  He  also  sent  the  injured  persons  to  the  hospital  for 

medical  treatment.  The accused persons surrendered at  the police  outpost 

themselves and  after arrest,  they were enlarged on bail. After completion of 

the  investigation,  he  handed  over  the  case  diary  to  the  In-charge  of  the 

outpost and In-charge Kajal Kumar Dev submitted charge sheet against the 

accused persons u/s 447/323/294/34 of the I.P.C. This witness confirmed the 

signature of In-charge Kajal Kumar Dev marked as Ext.3 with his signature 

marked as Ext.3(1) which is known to him.  In his cross-examination, the 

I.O.  admitted  that  the  names  of  the  alleged  injured  persons  were  not 

mentioned  in  the  ejahar.   He  also  admitted  that   during  investigation, 

witnesses Gopal Neog, Umesh Bora and Pranjit Bharali  did not disclose to 

him  that  accused Newton Bharali  attempted  to  strangulate   Gopal  Neog 

with a 'Gamocha'.  He also did not record the statement of aforesaid Bipin 

Bora in whose house the alleged incident took place. 



14.. In State of U.P. Vs. Babu Ram, (2000)4 SCC 515, in para 23 of 

the said Report, it was held that :

 “23.  Depositions  of  witnesses,  whether  they  are  examined  on  the  

prosecution side or as Court witnesses, are oral evidence in the case and  

hence  the  scrutiny  thereof  shall  be  without  any  predilection  or  bias.  No  

witness is entitled to get better treatment merely because he was examined as  

a  prosecution  witness  or  even as  a  Court  witness.  It  is  judicial  scrutiny  

which is warranted in respect of the depositions of all witnesses for which  

different yard-sticks cannot be prescribed as for those different categories of  

witnesses.”
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15. A witness is normally to be considered independent unless he or 

she  springs  from sources  which  are  likely  to  be  tainted  and that  usually 

means unless the  witness has cause, such as enmity against the accused, to 

wish to implicate him falsely. Ordinarily a close relation would be the last to 

screen the real  culprit  and falsely implicate an innocent  person.  It  is  true 

when feelings run high and there is personal cause for enmity that there is a 

tendency to drag in an innocent person against whom a witness has a grudge 

along with the guilty, but foundation must be laid for such criticism and the 

mere fact of relationship far from being a foundation is often sure guarantee 

of truth. However, we are not attempting any sweeping generalization. Each 

case must be judged on its own facts.  Our  observations  are  only  made  to 

combat what is so often put forward in cases before us as a general rule of 



prudence. There is no such general rule. Each case must be limited to and be 

governed by its own facts.

16. The Hon'ble Apex Court in the case of Haryana-vs-Surender and 

others, AIR 2007 SC 2312 observed that -

 “The golden thread which runs through the web of administration of 

justice in criminal cases is that if two views are possible on the evidence  

adduced in the case, one pointing to the guilt of the accused and the other to  

his  innocence,  the  view  which  is  favourable  to  the  accused  should  be  

adopted.  The  paramount  consideration  of  the  Court  is  to  ensure  that  

miscarriage of justice is prevented.”

17. I have carefully sifted the evidence on record. In view of the 

above position of the case and also the evidence of the witnesses, I have 

found  that  the  prosecution  has  failed  to  establish  the   offences   u/s 
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447/323/294/34 of the I.P.C. against the accused persons. The ingredients of 

offence u/s 447/323/294/34 of the I.P.C. have not been proved against them. 

Hence, the accused persons, namely Newton Bharali, Lakhi Bora and Pradip 

Bora    are  acquitted  from the  charge/offences  u/s  447/323/294/34 of  the 

I.P.C. for the interest of justice on the ground of benefit of doubt and they are 

set at liberty forthwith. Their bailors stand discharged from the liability. 

18. Signed, sealed and delivered in the open Court on this 10th day 

of July, 2012, at Jorhat.

                                                                                Chief Judicial 



Magistrate,
                                                                                               J

orhat.

Dictated & corrected by me :

Chief Judicial Magistrate,
               Jorhat.

Transcribed & typed by :

P.K.Bora,
Stenographer.

 


