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IN THE COURT OF THE SESSIONS JUDGE AT JORHAT. 

 

Present : Mrs. Selina Begum, 

    Sessions Judge, Jorhat. 

 

JUDGMENT IN CRIMINAL APPEAL NO.33 OF 2006 

 

1 Sri Baikuntha Hazarika, 

2. Sri Ganesh Hazarika,                  ……………     Appellants.  

Versus, 

State of Assam,                                         …………….   Respondent 

 

APPEARANCE: 

For the Appellants – Sri Rintu Goswami, Advocate. 

 For the state – Sri M.R. Barooah, Public Prosecutor. 

 

Date of Argument:   05-10-2012 

Date of Judgment:    11.10.2012, 20-10-2012, 31.10.2012, 16.11.2012,   

Judgment delivered on:   23-11-2012 

JUDGMENT. 

1] The instant appeal has arisen out of an appeal memo filed by 

appellants Sri Baikuntha Hazarika and Sri Ganesh Hazarika 

challenging the judgment and order dated 25-7-2006 passed by the 

learned Sub divisional Judicial Magistrate (Sadar), Jorhat in 

connection with G.R. case No.341/2005 whereby learned trial court 

convicting the accused appellants under section 325/34 IPC  

sentenced them to undergo R.I. for one year and to pay a fine of 

Rs.4000/- each, in default to undergo S.I. for one month 

 2]      The prosecution story which is reflected in the ejahar 

lodged by informant Smt. Junu Hazarika at Lahdoigarh police outpost 

is that on 11.3.2005 at about 3 P.M. while her husband Sri Sorulora 

Hazarika went to the house of Sri Baikuntha Hazarika for recovery of 
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the money which was borrowed by Baikuntha Hazarika as loan, then 

the accused persons Sri Baikuntha Hazarika and Ganesh Hazarika 

used to rebuke him with filthy language and assaulted him with lathi 

and axe for which he got grievous injuries as a result of which his 

right hand got fractured. The injured was admitted at Jorhat Civil 

Hospital for treatment 

3] Police force set into motion after receipt of the said ejahar. On 

the strength of the ejahar police made a G.D. Entry being Lahdoigarh 

OP GDE No.228 dated 10/4/05 and forwarded the same to Teok P.S. 

for registering a case. Accordingly Teok P.S. case No.23/05 was 

registered under section 325/34 IPC and investigation was started 

and on completion of investigation the I O submitted charge sheet 

against the accused appellants Under section 325/34 IPC. The 

accused while entered into their appearance before the learned 

court of Judicial Magistrate, 1st class, in connection with GR case 

No.341/05, the learned Magistrate getting prima facie material under 

section 325/34 IPC framed charge against the accused persons under 

the above section of law and the charge being read over to them, 

they pleaded not guilty and claimed to be tried.  

4] During trial prosecution side placed the evidence of all 

together 7[seven] witnesses before the trial court including the I.O. 

Defence case is of denial. The trial court after conclusion of trial 

convicted the accused persons under section 325/34 IPC and 

sentenced them accordingly as discussed earlier. 

5]   The judgment and order passed by the learned trial court is 

challenged on the ground that the learned trial court did not consider 

the evidence on record in its proper perspective and inspite of having 

discrepancy in the testimony of the prosecution witnesses relying 

upon the said testimonies convicted the accused erroneously.   
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6] It is further contended that learned trial court who tried cross 

GR case No.342/05 did not consider the aspect that a cross case 

being G.R. case No.342/05 was filed against injured(PW6) Sarulora 

Hazarika by the wife of the appellant No.1 for outraging the modesty 

of wife of appellant No.1 by entering into the house of appellant on 

the date of occurrence and that the injured Sarulora was convicted 

by the same Court under section 447/323 IPC in G.R. 342/05. It is 

submitted that though conviction in the cross case established  

injured Sarulora of this case[GR 341/05] as aggressor yet this fact was 

not corroborated by the trial court while deciding the case and this 

has caused gross injustice to the accused. 

7] Further submission of the learned counsel is that there is 

inordinate delay in filing the ejahar which is unexplained and this 

shows that the case is concocted one and filed to save the injured for 

the case lodged by wife of appellant. 

8] Moreover, it is submitted that statement under section 313 

Cr.P.C. was not properly recorded and accused did not get 

opportunity to explain the incriminating material against the 

accusesd. 

9] Learned Public Prosecutor on the other hand submitted that 

learned trial Court after carefully scrutinizing the evidence on record 

convicted the accused and the judgment and order of conviction 

should not be interfered with by this Court. 

10] On the back drop of the foregoing argument now let me 

scrutinize the testimonies for arriving at a decision whether the 

learned trial court has committed any error by convicting the accused  

11] At the very outset let me discuss the evidence of injured [PW6] 

Sorulora Hazarika. He divulged that on the date of occurrence at 
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about 3.30 P.M. while he along with one Sri Umesh Kakaty met 

accused Baikuntha Hazarika who was working at his own gateway for 

recovery of the amount of Rs.5000/- which was taken by Baikuntha 

from him and arriving at the said place charged Baikuntha why he did 

not repay the amount, Baikuntha being enraged assaulted him [PW6] 

by means of the handle of spade. It is testified that at that moment 

accused Ganesh Hazarika also appeared at the said place and 

assaulted him by means of a bamboo stick at his right hand causing 

fracture injury at the right hand. However, Umesh Kakaty managedto 

save him somehow from the clutch of the accused. He was admitted 

at Jorhat Civil Hospital for treatment and stayed there for a period of 

one month. He admitted about lodging a case by Jyoti, wife of 

Baikuntha against him. It is denied that he tried to bring the pigeon 

of Baikuntha forcibly on the date of occurrence by trespassing to the 

house of Baikuntha and grabbed his wife Jyoti on being restrained 

and assaulted her. 

12] Close to the heel of  the testimony of PW6 injured PW2 Umesh 

Kakaty who claimed accompanying the injured to the house of 

accused on the date of occurrence testified that while he and 

Sarulora[PW6] reached the gate of accused Baikuntha and Sorulora 

asked Baikuntha to repay the money then the accused Baikuntha 

gave blows at the left leg of Sarulora by the handle of spade and the 

accused Ganesh also assaulted Sarulora at his right arm. Hearing 

noise Sorulora’s wife Junu and son Sankar appeared and all of them 

brought Sarulora first to the police station and then to Kakojan 

hospital wherefrom he was referred to Jorhat Civil Hospital.  

13] The wife of the injured PW1 Smt. Junu Hazarika testified that 

on the date of occurrence at 3 PM she heard the hue and cry of her 

husband who went to the house of the accused Baikuntha for 

realizing the money which Baikuntha obtained from him on loan. She 



5 
 

immediately rushed to the road and could know from Umesh that 

her husband was assaulted by Baikuntha and Ganesh. She met her 

husband with injury at his right hand and left buttock and they 

brought him first to Lahdoigarh O.P. and then to Kakajan PHC 

wherefrom he was shifted to Jorhat Civil Hospital. She disclosed that 

hand of her husband was completely fractured. She lodged the 

ejahar. 

13] The testimony of injured and Umesh Kakaty is fully supported 

by an independent witness PW4 Ratul Hazarika. He disclosed that on 

the date of occurrence at 3 P.M. he noticed that Sorulora and Umesh 

were going ahead of him and while they reached the gate of 

Baikuntha quarrel took place between Sorulora and Baikuntha and 

Baikuntha assaulted Sarulora at his left buttock by means of handle 

of a spade and then accused Ganesh inflicted injury on Sarulora at his 

right hand. 

14] PW3 Rajani Hazarika testified about visiting the house of 

Baikuntha at 3 PM of date of occurrence hearing the sound of 

Sorulora Hazarika as “Morilo, Morilo” and noticed Baikuntha and 

Ganesh running with spade and lathi. He met Sarulora with serious 

injuries at his hand and Sorulora revealed before him that Ganesh 

and Baikuntha assaulted him. 

15] He admitted during cross examination that Sarulora is his 

uncle. He admitted about the presence of Ratul and Umesh while he 

visited the place of occurrence. 

16] PW5 Dr. Arun Kr.Baruah testified that on 11.3.2005 while he 

was working at Jorhat Civil hospital as Medical & Health Officer No.1, 

on that day he examined Sarulora Hazarika and found the following 

injuries:- 
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1. Fracture on right humerus with swelling and tenderness. 

2. Trochenerice fracture left rib joint 

Both the injuries are opined to be caused by blunt weapon and 

nature of both the injuries are grievous. 

The patient was admitted at male Surgical Ward for further 

investigation. During cross examination it is admitted that he gave 

the medical report on the basis of X Ray report. But he admitted that 

nowhere in his report he has mentioned about report being given on 

the basis of X Ray. 

17] PW7 the I.O. Bhupen Saikia performed the preliminary 

investigation. He visited the place of occurrence, prepared sketch 

map, recorded the statement of witnesses and collected the Medical 

report of the injured Sorulora who was already admitted at Jorhat 

Medical College and Hospital. It is admitted by him that for the same 

day occurrence Jyoti Hazarika, wife of accused Baikuntha  also lodged 

ejahar on 12.3.2005 on the basis of which case was registered and 

that she was also treated at hospital.  

18] The learned counsel for the accused appellant strenuously 

argued that the incident did not occur in the manner as suggested by 

the injured (PW6), Umesh Kakaty (PW2) and Ratul Hazarika(PW4). He 

submitted that as a matter of fact actually the injured [PW6] came to 

the house of accused Baikuntha on the date of occurrence and 

grabbed and assaulted his wife Jyoti. It is submitted that 

Sarulora(PW6) is the aggressor and probability cannot be ruled out 

that in exercise of right of private defence of person or under grave 

and sudden provocation the assault might have caused upon 

Sarulora by the accused. Learned Advocate submitted that conviction 

recorded against the accused by the trial court is not sustainable as 
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learned trial court though convicted the injured Sarulora in the cross 

case GR 342/05 which arose out of the same day incident under 

section 447/323 IPC for trespassing into the house of Jyoti Hazarika 

and for causing hurt to Jyoti Hazarika yet he did not consider this 

aspect while disposing the cross case GR 341/05 which was tried 

together by him with GR case No.342/05 as both the  cases are cross 

cases and inspite of the fact being proved that Sarulora [PW6] was 

the aggressor wrongly convicted the accused. 

19] The evidence of the injured, eye witness PW6 Sarulora , PW2 

Umesh Kakaty, PW4 Ratul being corroborated by Medical evidence 

established the fact that accused Baikuntha Hazarika and Genesh 

Hazarika voluntarily caused grievous hurt on the person of Sarulora 

Hazarika on 11.3.2005 in the afternoon. Now question is under what 

circumstances the injury was inflicted. In the instant case it is 

admitted by the injured Sarulora that a case being GR 342/2005 has 

been filed against him by Jyoti Hazarika, wife of the accused 

Baikuntha for the same day occurrence. The accused took the plea 

that the injured Sarulora on the date of occurrence in drunken 

condition visited the house of the accused Baikuntha and grabbed his 

wife Jyoti while she resisted him for taking pigeon of their house and 

then he unclothed her and assaulted her. 

20] In the instant appeal both the records of GR 341/05 judgment 

of which is challenged in this appeal as well as record of GR 342/05 

i.e. the cross case was placed at the time of hearing. It appears from 

the records that both the cases were tried together as those were 

cross cases and judgment in both the cases were delivered on the 

same day. The injured of the GR case No.341/05 Sarulora is the 

accused of the GR 342/05 and he was convicted in G.R. case 

No.342/05 for trespassing the house of accused Baikuntha on 

11.3.2005 in the afternoon and for voluntarily causing hurt to Jyoti 
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Hazarika who is the wife of the accused Baikuntha at about 4 PM. 

The said order of conviction was never challenged by the accused of 

GR case No 342/05 Sarulora Hazarika who is the injured of the 

instant case.  

21]  So established fact is that Sarulora who is the injured of the 

G.R. case No.341/2005 committed criminal trespass into the house of 

accused Baikuntha on the date of occurrence and voluntarily caused 

hurt to his wife Jyoti. So it is established that injured Sarulora was the 

aggressor. Both accused Ganesh Hazarika and Baikuntha Hazarika are 

admittedly the paternal uncle’s son of injured Sarulora. 

22]  Definitely accused Baikuntha and Ganesh respectively being 

the husband and close relative of Jyoti Hazarika have suddenly 

provoked for the act of Sarulora and under such grave and sudden 

provocation they assaulted Sarulora Hazarika. A case under section 

335/34 IPC is established against accused beyond reasonable doubt. 

No case under section 325/34 IPC has been established. 

23]  under the above circumstances I feel that conviction under 

section 325/34 IPC is not proper and accordingly conviction under 

section 325/34 IPC against the accused persons is converted to 

Section 335/34 IPC and they are convicted under section 335/34 IPC. 

24] Upon consideration of facts and circumstances of the cases the 

accused persons are sentenced to pay a fine of Rs.2000/- [Rupees 

Two Thousand] each in default, simple imprisonment for 2[two] 

months each under section 335/34 IPC. Fine if realized be paid to the 

injured Sarulora Hazarika as a mark of compensation. 

25] Appeal is partly allowed on contest. 
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26] Send back the G.R. case records along with a copy of this 

judgment to the learned trial court. 

 

 GIVEN under my hand and seal of this court on this the 23rd  

day of November, 2012. 

Dictated & corrected by                                     Sessions Judge, Jorhat. 

Sessions Judge, Jorhat.                                         

Transcribed & typed by: 

Sri Lalit Hazarika, 

Stenographer, 


